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Preface to the Second Edition 
The Limits of Communitarianism 

Much has changed in the landscape of political philosophy since this 
book first appeared. The 198os and 1990s brought an avalanche of 
books and articles devoted to what now goes by the name of the 
'liberal-communitarian' debate. Meanwhile, John Rawls, whose de­
servedly celebrated work A Them)' r!f.fustir:e was the primary focus of 
my critique, has recast his theory in important ways. In the new final 
chapter for this second edition, I examine the revised version of lib­
eralism that Rawls presents in his recent work. In this preface, I wish 
to register some unease with the 'communitarian' label that has been 
applied to the view advanced in Liberalism and the Limits ofjuslir:e (LL]). 

WJ-IEIU: COMMUNlTARIANISl\1 GOES WRONG 

Along with the works of other contemporary critics of liberal political 
theory, notably Alasdair Macintyre, 1 Charles Taylor,2 and Michael 
Walzer,'1 IJ~f has come to be identified with the 'communitarian' 
critique or rights-oriented liberalism. Since part of my argument is 
that contemporary liberalism offers an inadequate account of com­
munity, the term fits to some extent. In many respects, however, the 
)abel is misleading. The 'liberal-communitarian' debate that has 
raged among political philosophers in recent years describes a range 
of issues, and I do not always find myself on the communitarian side. 

The debate is sometimes cast as an argument between those who 
prize individual liberty ancl those who think the values of the com­
munity or the will or the m<~jority should always prevail, or between 
those who believe in universal human rights and those who insist 

1 See Alasdair Maciiii)'IT, Afln Vir/Ill' (No1n· Danlt': Unil'ersityorNotrc Dame Press. 198 1 ). 
~ Sec· Ch:uks 'I:iylor, l'iri!!J.Iof•hi('((/ l'nJwn, TII/I. 1: llumou :\grul)· nut! I.IIII,S;IIn,l.'l'; TJo/. II: l'iri/11.1· 

oJiiry nlllllhr /lrwu//1 Srirnrr.1 (<:am hridg~·: <:am hridgc \Jnil'nsity Press. 1 !JH;,): and 'E1ylor. 
Smrrrl'.l of !Ill' Sdj: '1'/rr Maldrrg ofi\lotlrm ltlrntily (Cambridge. Mass.: llarl'ard Unil'crsit)' 
Press, I !l!l!)) · 

:I Sc•c· Michac·l Walle-r. SJ•Iwn'.\ '!f./11.1/irr: A l>c:fi·n.\1· of 1'/rna/i.llll mull;qflfliity (New \'nrk: Basic 
!looks, 1 !JH:I). 
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there is no way to criticize orjud~e the valut's that inf(mn difl<.:rent 
cultures and traditions. lnsoEu· as 'commtmitarianism' is another 
name for m;~joritarianism, or for the idea that rights should rest on 
the values that predominate in any given community at any given 
time, it is not a view I would defend. 

\Vhat is at stake in the debate between Raw lsi an liberalism and the 
view I advance in Ll)is not whether ri~hts are important hut whether 
rights can be idcntif1ed and justified in a way that docs not presup­
pose any particular conception of the good life. At issue is not 
whether individual or communal claims should carry greater weight 
but whether the principles ofjusticc that govcm the basic structure 
of society can be neutral with respect to the competing moral and 
religious convictions iL~ citizens espouse. The fundamental question, 
in other words, is whether the right is prior to the good. 

For Rawls, as for ~1.nt, the priority of the 1·ight over the good stands 
for two claims, and it is important to clistin~uish them. The first is the 
claim that certain individual rights arc so important that even the 
general welfare cannot override them. The second is the claim that 
the principles ofjustice that specify our ri~hts do not depend for their 
justification on any particular conception of the good life or, as Rawls 
has put it more recently, on any 'comprehensive' moral or religious 
conception. It is the second claim for the priority of ri~ht, not the 
first, that Ll} seeks to challenge. 

The notion that justice is relative to the good, not independent of 
it, connects LIJ to writings by others commonly identified as the 
'communitarian critics' of liberalism. Bill there arc two versions of 
lhe claim thatjustice is relative to good, and only one of them is 'com­
ln.unitarian' in the usual sense. Much of the confusion that has beset 
lh.e liberal-communitarian debate arises from failing to distinguish 
lite two versions. 

One way oflinkingjustice with conceptions of the good holds that 
~tinciples ofjustice derive their moral force from values commonly 
~~>paused or widely shared in a particular community or tradition. 

his way of linking justice and the good is communitarian in the 
~~nse that the values of the community dcf1ne what counts as just or 
\~ust. On this view, the case for recognizing a right depends on 
~~owing that such a right is implicit in the shared understandings that 
\\form the tradition or community in question. There can be dis­
\-reement, of course, about what rights the shared umkrstandings of 

X 
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a particular tradition actually support; social cnt1cs and political 
reformers can interpret tradit.ions in ways that challenge prevailing 
prt~ctices. But these arguments always take the form of recalling a 
community to itself, of appealing to ideals implicit but unrealized in 
a common project or tradition. 

A second way oriinkingjustice with conceptions of the good holds 
that principles ofjustice depend for their justification on the moral 
worth or intrinsic good of the ends they serve. On this view, the case 
for recognizing a right depends on showing that it honors or 
advances some important human good. vVhether this good happens 
to be widely prized or implicit in the traditions of the community 
would not be decisive. The second way of tying justice to conceptions 
of the good is thet·efore not, stTictly speaking, communitarian. Since 
it resL~ the case for righL~ on the moral importance of the purposes or 
ends rights promote, it is better described as teleological, or (in the 
jargon of contemporary philosophy) perfectionist. Aristotle's politi­
cal theory is an example: Before we can define people's rights or 
investigate 'the nature of the ideal constitution', he writes, 'it is nec­
essary for us first to determine the nature of the most desirable way of 
life. As long as that remains obscure, the nature of the ideal constitu­
tion must also remain obscure. '4 

or the two ways of linking justice to conceptions of the good, the 
first is insurtlcient. The mere fact that certain practices arc sanc­
tioned by the tradit.ions of a particular community is not enough to 
make them just. To make justice the creature of convention is to 
deprive it of it.~ critical character, even if allowance is made for com­
peting interpretations of what the relevant tradition requires. Argu­
menL~ about justice and rights have an unavoidably judgmental 
aspect. Liberals who think the case for rights should be neutral 
toward substantive moral and religious docu·ines and communitari­
ans who think rights should rest on prevailing social values make a 
similar mistake; both try to avoid passingjudgment on the content of 
the ends that rights promote. But these arc not the only alternatives. 
A third possibility, more plausible in my view, is that rights depend for 
their justification on the moral importance of the ends they serve. 

,1 '/11P l'o/itirJ of'Aii.l/ollt•, 1:1~:1a 1.1, t:fl. and trans. by Ernest Barker (London: Oxford Uni· 

versity Press, I !)!iH), p. 27!1· 
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TilE IUC;ItT TO ltEI.IC:IOIIS 1.11\l'.ltT\" 

Consider the case of reli~ious liberty. Why ~houlcltlw fn·e t~xcn:isc of 
religion e1~joy special c:nnstitutional protertion? The lih<~l<ll mighL 
reply that rcli~ious liberty is imponam for tlw s;tmc· rl'ason indhidual 
liberty in general is important - so that pc·opk may ht~ ti·t:t: to live 
autonomously. to choose: and pursue: their \~thu·s for thems~h·es. 
According to this view, ~overnmt•tH shoulcluphold rdiginus lihcrty in 
order to respect persons as fn:e and indq>cnch·nt sc·lvcs, capable of 
choosing their own rcli~ious ronvielions. Tht' n·spet·t tlw lilx:ral 
invokes is not. sllic:tly spt:aking, respc:n for n·ligicm, hut n:!ipcct f(w 
the self whose religion it is, or n:spc:<.l li)r tlw dignity that consists in 
the capacity to choose one's rdigion fn·dy. On till' lilx~l<tl \ic:w. reli­
gious beliefs arc worthy of n:spt:c:t. not in virtue of thdr contt•nt bm 
instead in virtue of being 'tlw product of fn~c: and \'oluntary choice· !• 

This way of defending rclif,l"ious lihc:rty puts tl11: right before the 
good; it tries to secure the right to rdi~ious fn~c~clom without passing 
judgment on the content of pt~ople\ bdid's or on tht• mm~\l impor­
tance of religion as such. But the right to religious liht·rty is nnt lwst 
understood as a particular case of a mon· gctwt<~l right to inc\hichml 
autonomy. A~similating religious liberty to a ~c·twml right tn choose 
one's own values misdescribcs tlw muun: of rdiginus cnn\'iction and 
obscures the reasons for according the~ fret• exercise of rdigion spt~ 
cial constitutional protection. Construing all religious nHl\'ictions as 
producL'> of choice may miss the roll: that rdiginn plays in the li\'cs ol' 
those for whom the observance: of n:ligious dutit:s is a c:onstituti\'c 
end, essential to their good and indispensable to thc:ir identity. Some 
may view their reliwous be: lids as nHIII<:rs of dwicc, others not. What 
makes a religious belief worthy of respect is tH>t it:> mode: of acquisi­
tion - be it choice, revelation, persuasion. or habituation - but its 
place in a good life, or the qualitic:s nf'chamcter it pronwtt:s. or (li·om 
a political point of view) it.<; tendency to culti,~llc the: hahits and dis­
positions that make good citiZt:ns. 

To place religious convictions on a par with the: \~lrious intc:rcsts 
and ends an independent self may chnosc makes it diflicult to dislin­
guish between claims of conscit~nce, on th1: <>nt: hand, amlnwn: pn:t: 

5 The phrase is from W11llaa tl. jnffrrt, 4i~ U.S. ;-~H. ;,v-;,;-~ ( 1 !tH;,): "Rrli~inm ll<'lic•h "'""' 
thy of respect arc the product nf free and mluntar)' chokr by 1hr faithful.· 
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erences, on the other. Once this distinction is lost, the right to 
demand of the state a special justificatjon for laws that burden the 
free exercise of religion is bound to appear as nothing more weighty 
than 'a private right to ignore generally applicable laws' .G If an ortho­
dox .Jew is gra!llerl the right to wear a yarmulke while on duty in an 
air force lll:ahh clinic, then what about servicemen who want to wear 
other head coverings prohibited by militaJT dress codes?7 If Native 
Americans have a right to the sacramental use of peyote, then what 
can be said to thme who would violate state drug laws for recreational 
purposes?11 If Sabbath observers arc granted the right to schedule 
their day oil from work on the day corresponding to their Sabbath, 
docs not the same right have to he accorded those who want a certain 
day oil' to watch fiJOtball?\1 

A~similating rdigious libeny to liberty in general reflect~ the lib­
eral aspiration to neutrality. But this generalizing tendency does not 
always serve religious liberty well. It confuses the pursuit of prefer­
ences with the perli.>rmance of duties. h thcrefi.>re ignores the special 
concern of religious liberty with the predicament of conscientiously 
encumbered selves - clainll:d hy duties they cannot choose to re­
nounce, evt:n in the 1:1ce of civil obligations that may conflict. 

But why, itmi~hl he asked, should the smte accord special respect 
to conscientiously encumbered selves? Pan of the reason is that for 
government to burden practices central to the self:.<Jefinitipn of its cit­
izens is to frustrate them more profinmdly than to deprive them of 
interests less central to the pn~jects that give meaning to their lives. But 
encumbrance as such is not a sullicient b;Lo;is for special respect. Defin­
ing pr<~jects and commitments can range from the admirable and 
heroic to the: olm:ssive and demonic. Simatcd scl\'es can display soli­
darity and depth of character or pn;judicc and narrow-mindcdness. 

The case for according special protection to the free exercise of 
religion presuppost:s that religious bdicl~ <l'i characteristically prac­
ticed in a particular society, produces ways of being and acting that 
are worthy of honor and appn~chuion - either because they are 
admirable in themselves or because they foster qualities of character 

li Thr ph!<lM' is frnm /imJ•ilr;.·mrut l>it>hinu ''·Smith. ·l!l-1 U.S. X;2, SX!l ( 19!JO). 
7 St•r (;oil/mrm ''· 1\rilll.-rwr; ·li!'• li.S. :,n:~ (l!)!lll). 

!I Srr "mf•lrrymrlll l>it•i•inu ''·Smith, •l!l-1 ll.S. H;~ ( '!I!Jn), 
\1 Srr '11wmltm ''· Cnltlllr,lllr., ·Ii-I U.S. ;n~ ( l!J!I;-1). 
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that make good citizens. Unlc~ss there wt~rc n~ason to think religious 
beliefs and pr.tcticcs c:ontrihuh' to morally admir.lhlt• ways of lift~, the 
case for a right to rclil{ious lilwrty wnulcl lw Wt~akened. Pt<\gmatic 
considerations would, of courlic!, remain; upholding religious liberty 
could still be justifier\ as a way of avoiding the civil strik that can 
result when church and state~ an: too doscly intt!rtwim~cl. Hut the 
moral justification for a right to religious lihNty is unavoidably judg­
mental; the case for I he: right cannot wholly he~ rlt!tm:hcd from a sutr 
stantive judgment about the moral wonh of the! practice it pmtccts. 

The link between rights and the goods rigl11s prol!!r.t is also illustt<lted 
by recent debates about free speech and hate speech. Should nco­
Nazis have the right to march in Skokie, Illinois, a community with 
large numbers of Holocausl sur\'ivors? 10 Should whiH!·suprcmacist 
groups be allowed to promulgal!! their racist \it~ws? 11 l.ibc!mls argue 
that government must be twutral toward thl' opinions its dti:wns 
espouse. Govemmcnt can n~gulatc tlw time, plan~. and manm:r of 
speech- it can ban a noisy mlly in !he middle of 1lw night- hut it can­
not regulate the content of spcc~ch. To ban olft~nsive m· unpopular 
speech imposes on some the values of otlwrs and so l:1ils to rt:spt:ct 
each citizen's capacity lo choose and express his or lwr m.,.n opinions. 

Liberals can, consistt:nt with thdr vit:w, n:stri<'t spct!ch likely to 

cause significant harm- violence, lhr example. But in the case oflmtc 
speech, what count~ as harm is constrained by the liheml conn:ption 
of the person. According to this conception, my dignity consists not 
in any social roles I inhabil but instead in my capacity to dwosc: my 
roles and identities for myself. But this means that my dignity could 
never be damaged by an insult directed against a group with which I 
identity. No hate speech could constitutt: harm in itself, for on the 
liberal view, the highest respect is the self~respect nf a self indepen­
dent of its aims and attachments. For the mwncumhcred sdf, the 
grounds of self-respect are antecedent to :my particular lit:s and 
attachments, and so beyond the reach of an insult to 'my people'. The 
liberal would therefore oppose restrictions on hale speech, t~xcept 

10 See Collin ti.Smilh, 447 F. Supp. ll7ti ( I!J7H); (A>/Jilltd"mi/1~ :,;H F.~d 1 1 !JH ( 1 !Jill). 
11 See lltauharnai.• 11. 1/linoiJ, :14:1 U.S. ~;,u ( 1!)5~). 
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where it is likely to provoke some actual physical harm -some harm 
independent of the speech itself. 

The communitarian might reply that the liberal conception of 
harm is too narrow. For people who understand themselves as defined 
by the ethnic or religious group to which they belong, an insult to the 
group can inflict a harm as real and as damaging as some physical 
harms. For Holocaust survivors, the nco-Nazi march was aimed at pro­
voking fears and memories of unspeakable horrors that reached to the 
core of their identities and life stories. 

But to acknowledge the harm that hate speech can inflict does not 
establish that the speech should be restricted. The harm such speech 
inflict~ has to be weighed against the good of upholding free speech. 
With speech as with religion, it is not enough simply to invoke the 
claims of thickly constituted selves. What matters is the moral impor­
tance of the speech in relation to the moral status of the settled iden­
tities the speech would disrupt or offend. If Skokie could keep out the 
Nazis, why could not the segregationist communities of the South 
keep out civil-rights marchers oftl1e 1950s and 1g6os? The Southern 
segreg-ationist~ did not want Martin Luther King, Jr., to march in their 
communities any more than the residents of Skokie wanted the nco­
Nazis to march in theirs. Like the Holocaust survivors, the segrega­
tionists could claim t.o be thickly constituted selves, bound by common 
memories that would be deeply offended by the marchers and their 
message. 

Is there a principled way of distinguishing the two cases? For liber­
als who insist on being neutral with respect to the content of speech, 
and for comrnunitarians who define rights according to the prevail­
ing values of the communities in question, the answer must be no. 
The liberal would uphold free speech in both ca.o;es, and the commu­
nitarian would override it. But the need to decide both cases in the 
same way displays the folly of the nonjudgmental impulse liberals and 
communitarians share. 

The obvious ground for distinguishing the cases is that the nco­
Nazis promote genocide and hate, whereas Martin Lmher King, Jr., 
sought civil rights for blacks. The difference consists in the content of 
the speech, in the nature of the cause. There is also a difference in 
the moral worth of the communities whose integ1itywas at stake. The 
shared tm:morics of the Holocaust survivors deserve a moral defer­
enc(: that the solirlarity of the segregationists does not. Moral dis-

XV 
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criminations such as tht:st~ an~ ronsisH,nt with nmmmn scnst: but at 
odds with the version of\ibct~tlism that a.'lscrts the priorily of the right 
over the good and the version of rommuni1arianism that rests the 
case for tight~ on communal \'Otlues alom~. 

If the right to free spt~t:dl dt~pcnc\s for its justifit·atinn em " sub­
stantive moraljud!{ment about tlw importance of spt•t:ch in relation 
to the risks it entails, it dnt:s not follow that judp;cs should u~·. in each 
panicular case, to asst:ss the nwrits of tlw speec-h lilr tht:mst:h·t:s. Nor, 
in every case involving religious lilwrty. shnulrljuclp;t:s undt:t'lakc to 
a~sess the moral importann: of tlw relip;ious pmctin· at i!lo;m:. On any 
theory of rights, n:rtain gt:net~tl rult:s and c\nnrint:s ;trt' desirable to 
spare judges the need to n:cur to lirst principles in t:vcq• GISl' that 
comes before them. But snnH:tinws, in hare! rasc:s. judges cannot 
apply such rules without <tppealin~ clin:ctly tn the moral puq)t)."t!S 
thatjust.ify rights in the lirst place. 

One striking ex;unple is the opinion of.Judgt: Frank .Johnson in the 
1965 case th<tt pennilwcl Martin Luther Kin1(s histmic: march from 
Selma to Montgomery. Alabama Governor Georgt: Wallace tried to 
prevent the march . .Judge.Johnsnn acknowlc~cl~cd that the states hild 
the right to regulate the usc of their hip;hways. ami that a mass march 
along a public highway reached 'to the outt~r limits of what is consti­
tutionally allowed.' Neverthdc:ss, he nrdctTd tlw state In pt!nnit the 
lllarch, on grounrls of the justice of its caust:: 'Tiw t!XIl~nt nf tht: right 
to a~scmble, demonstrate and march peaceably alonp; tlw higtm~.tys', 
he wrote, 'should be commensurate with tlw enormity or the \\Tongs 
that are being protested and petitioned a!fotinst. In this cast~. the 
'Vrongs are enormous. The extent of the right to demonstr;m: against 
these wrongs should be determim:d accorclinp;ly.' I:! 

Judge Johnson's decision was not c:ontent-netlll~\1; it would not 
l)ave helped the Nazis in Skokie. But it aptly illustl<ltt!S the diflcrctH:t! 
between the liberal approach to right~ and tlu: approach that would 
~'~st rights on a substantive moral judgment of tlw ends right'\ 
'tdvance. 

Camlnidf{f. Mns.mr/1 usPit.( 

Deremlwr. 199 i 

12 WiUiam.1v. Wallaa,1!401'.Supp. too, w!l, toli (t!)li;,). 
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Introduction 
Liberalism and the Primacy of Justice 

This is an essay about liberalism. The liberalism with which I am 
concerned is a version ofliberalism prominent in the moral and legal 
and political philosophy of the day: a liberalism in which the notions 
of justice, fairness, and individual rights play a central role, and 
which is indebted to Kant for much of its philosophical foundation. 
As an ethic that asserts the priority ofthe ,r:jgh,t over t~ego()d, and is '""" 
typically defined in opposition to utilitarian conceptions, the liberal­
ism I have in mind might best be described as 'deontol()gical 
liberalism', a formidable name for what I think will appearata~lTlar 
doctrine. 

'Deontologicalliberalism' is above all a theory about justice, and 
in particular about the primacy ofjustice among moral and political 
ideals. Its core thesis can be stated as follows: society, being com­
posed of a plurality of persons, each with his own aims, interests, and 
conceptions of the good, is best arranged when it is governed by 
principles that do not themselves presuppose any particular concep­
tion of the good; what justifies these regulative principles above all is 
not that they maximize the social welfare or otherwise promote the 
good, but rather that they conform to the concept of right, a moral 
category given prior to the good and independent of it. 

This is the liberalism of Kant and of much contemporary moral 
and political philosophy, and it is this liberalism that I propose to 
challenge. Against the primacy of justice, I shall argue for the limits 
of justice, and, by implication, for the limits of liberalism as well. 
The limits I have in mind are not practical but conceptual. My point 
is not that justice, however noble in principle, is unlikely ever fully to 
be realized in practice, but rather that the limits reside in the ideal 
itself. For a society inspired by the liberal promise, the problem is not 
simply that justice remains always to be achieved, but that the vision 
is flawed, the aspiration incomplete. But before exploring these 
limits, we must see more clearly what thet;:laim for the primacy of 
justice_fonsists in. 



Introduction: Liberalism and the primacy of justice 

THE FOUNDATIONS OF LIBERALISM: KANT VERSUS MILL 

The primacy of justice can be understood in two different but 
related ways. The first is a straightforward moral sense. It says that 
justice is primary in that the demands of justice outweigh other 
moral and political interests, however pressing these others may be. 
On this view, justice is not merely one value among others, to be 
weighed and considered as the occasion arises, but the highest of a.ll 
social virtues, the one that must be met before others can make their 
claims. If the happiness of the world could be advanced by unjust 
means alone, not happiness but justice would properly prevail. And 

" when justice issues in certain individual rights, even the general 
welfare cannot override them. 

But the primacy of justice, in its moral sense alone, hardly 
distinguishes this liberalism from other well-known varieties. Many 
liberal thinkers have emphasized the importance of justice and 
insisted on the sanctity of individual rights. John Stuart ~!El_ called 
justice 'the chief part, and incomparably the most sacred and 
binding part, of all morality' (I863: 465), and Locke held man's 
nat~!.r_ights to be stronger than any commonwealth could override 
(I6go). But neither was a deontologicalliberal in the deeper sense 
that concerns us here. For the full deontological ethic is not only 
about morals but also about the foundation of morals. It concerns 
not just the weight of the moral law, but also the means of its 
derivation, what Kant would call its 'determining ground' (I 788) · 

~ J On the full deontological view, the primacy of justice describes 
·. not only a moral priority but also a privileged form of justification; 

the right is prior to the good not only 'in that its claims take 
precedence, but also in that its principles are independently derived. 
This means that, unlike other practical injunctions, principles of 

... 1J~s~ice are justified in a way that does not depend on any particular 
· ',v.tsion of the ~ood. To the contrary: given its jnd<?pendent status, the 

nght c~n~trams the good and sets its bounds. 'The.concept of good 
and evd IS not defined prior to the moral law to which it would 
seem, the former would have to serve as fo~ndation; ;ather the 
concept of good and evil must be defined after and by means of the 
law' (Kant 1788: 6s). 

. F~om the standpoint of moral foundations, then, the primacy of 
JUstice amounts to this: the virtue of the moral law does not consist in 
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the fact that it promotes some goal or end presumed to be good. It is 
instead an end in itself, given prior to all other ends, and regulative 
with respect to them. Kant distinguishes this second-order, found­
ational sense of primacy from the first-order, moral sense as follows: 

By primacy between two or more things connected by reason, I understand 
the prerogative of one by virtue of which it is the prime ground of 
determination of the combination with the others. In a narrower practical 
sense it refers to the prerogative of the interest of one so far as the interest of 
the others is subordinated to it and is not itself inferior to any other (I 788: 
I 24). 

The contrast might also be drawn in terms of two different senses / 
of deontology. In its moral sense, deontology opposes consequential ism; 
it describes a first-order ethic containing certain categorical duties 
and prohibitions which take unqualified precedence over other 
moral and practical concerns. In its foundational sense, deontology ~. 

opposes teleology; it describes a form of justification in which first ". 
principles are derived in a way that does not presuppose any final 
human purposes or ends, nor any determinate conception of the 
human good. 

Of the two strands of the deontological ethic, the first is no doubt 
the more familiar. Many liberals, not only deontological ones, have 
given special weight to justice and individual rights. This raises the 
question of how the two aspects of deontology are related. Can 
liberalism of the first kind be defended without recourse to the 
second? Mill, for one, thought so, and argued for the possibility, 
indeed for the necessity, of detaching the two. 

To have a right, says Mill, is 'to have something which society 
ought to defend me in the possession of' ( I863: 459). So strong is 
society's obligation that my claim 'assumes that character of abso­
luteness, that apparent infinity, and incommensurability with all 
other considerations, which constitute the distinction between the 
feeling of right and wrong and that of ordinary expediency and 
inexpediency' (I863: 460). But ifit be asked why society must meet 
this obligation, it is for 'no other reason than general utility' (I 863: 
459).justice is properly regarded as 'the chief part, and incompara­
bly the most sacred and binding part, of all morality', not by reason 
of abstract right, but simply because the requirements of justice 
'stand higher in the scale of social utility, and are therefore of more 
paramount obligation, than any others' (I 863: 465, 469). 
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It is proper to state that I forego any advantage which ~oul.d be derived to 
my argument from the idea of abstract right, as a thmg mde~endent ~f 
utility. I regard utility as the ultimate appeal on all ethical quest.wns; but It 
must be utility in the largest sense, grounded on the permanent mterests of 
man as a progressive being (1849: 485). 

; The overriding importance of justice and rights makes them 
'more absolute and imperative' than other claims, but what makes 
them important in the first place is their service to social utility, their 
ult~~S~~nd. 'All action is for the sake ofsom~ end, and rules of 
action, It seems natural to suppose, must take their whole character 
and color from the end to which they are subservient' ( 1863: 402). 
On the utilitarian view, principles of justice, like all other moral 
principles, ~·~heir character and color from the end of happiness. 
For 'questions of ends are ... questions about what things are 
desirable', and happiness is desirable, in fact 'the only thing desir­
able as an end', because 'people do actually desire it' ( 1863: 438). In 
this the teleological foundation and psychological assumptions of 
Mill's liberalism become clear. 

For Kant, by contrast, the two aspects of deontology are closely 
connected, and his ethics and metaphysics argue powerfully against 
the possibility of having one without the other. Against a position 
such as M.!U:.& (and that of modern-day 'rule utilitaria':IJ') the 
Kantian view suggests at least two""compe1ling objections. One says 
that utilitarian foundations are unreliable the other that unreliable 

' foundations, where justice is concerned, can be coercive and unfair . 
. !J.tili~ is unreliable in that no merely empirical founda­

tion, utilitarian or otherwise, can secure absolutely the primacy of 
justice and the sanctity of individual rights. A principle that must 
presuppose certain desires and inclinations can be no less condition­
al than the desires themselves. But our desires and the means of 
satisfying them typically vary, both between persons and, over time, 
within individual persons. And so any principle that depends on 
the~ must be similarly contingent. Thus 'all practical principles 
which ~r~suppose an object (material) of the faculty of desire as the 
determmmg ground of the will are without exception empirical and 
can fur~i~h no practical laws' (Kant q88:19). Where utility is the 
deter~mm~g ?round - even 'utility in the largest sense' - there 
must m pnnc1ple be cases where the gef!~ral welfare overrides justice 
rather than secures it. ~ ··--------· ···· 
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Mill in effect concedes the point, but would question whether 
justice should be that unconditionally privileged anyhow. He ac­
knowledges that the utilitarian account does not make justice abso­
lutely prior, that there may be particular cases 'in which some other 
social duty is so important as to overrule any one of the general 
maxims of justice' ( 1863: 469). But if, by this qualification, the 
happiness of mankind is advanced, what grounds could there be for 
affirming the primacy of justice more completely?' 

Kant's answer would be that even exceptions in the name of 
human happiness must be rejected, for the failure to affirm absolute-
ly the primacy of justice leads to unfairness and coercion. Even if the 
desire for happiness were universally shared, it could not serve as 
basis for the mo~<lTlaw. Persons would still differ in their conceptions "" 
~[-;-ha.th~ppiness consists in-, and to install any particular concep­
tion as regulative would impose on some the conceptions of others, 
and so deny at least to some the freedom to advance their own 
conceptions. It would create a society where some were coerced by 
the values of others, rather than one where the needs of each 
harmonized with the ends of all. 'Men have different views on the 
empirical end of happiness and what it consists of, so that as far as 
happiness is concerned, their will cannot be brought under any 
common principle nor thus under any external law harmonizing 
with the freedom of everyone' (Kant I 793: 73-4). 

For Kant, the .E!"}o~_ity ofEiB_~_t is 'derived entirely from the concept 
of freedom in the mutual external relationships ofhuman beings, and 
has-if<Ytlilng to do with __ th~ t;n? which all men have by nature (i.e. the 
aim of achieving happiness) or with the recognized means of attain­
ing this end' (I 793: 73). As such, it must have a basis prior to all 
empirical ends. Even a union founded on some common end which 
all members share will not do. Only a union 'as an end in itself which 
they all ought to share and which is thus an absolute and primary 
duty in all external relationships whatsoever among human beings' 
can secure justice and avoid the coercion of some by the convictions 
of others. Only in such a union can no one 'compel me to be happy in 
I Mill goes on to claim that justice just is whatever utility requires. Where the general 

maxims of justice are outweighed, 'we usually say, not that justice must give way to some 
other moral principle, but that what is just in ordinary cases is, by reason of that other 
principle, not just in the particular case. By this useful accommodation of language, the 
character of indefeasibility attributed to justice is kept up, and we are saved from the 
necessity of maintaining that there can be laudable injustice' ( 1863: 46g). 
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accordance with his conception ofthe welfare of others' (I 793: 73-4) · 
Only when I am governed by principles that do not pre.suppos~ any 
particular ends am I free to pursue my own ends consistent With a 
similar freedom for all. 

On the Kantian view, the two strands of the deontological ethic 
hang together. The moral priority of justice is made possible ( ~nd 
necessary) by its foundational priority. Justice is more than JUSt 
another value, because its principles are independently derived. 
Unlike other practical principles, the moral law is not implicated in 
advance in various contingent interests and ends; it does not presup­
pose any particular conception of the good. Given its basis prior to all 
merely empirical ends, justice stands privileged with respect to the 
good, and sets its bounds. 

But this raises the question what the basis of the right could 
possibly be. If it must be a basis prior to all purposes and ends, 
unconditioned even by 'the special circumstances of human nature' 
(I 785: 92), where could such a basis conceivably be found? Given the 
stringent demands of the deontological ethic, the moral law would 
seem almost to require a foundation in nothing, for any material 
precondition would undermine its priority. 'Duty!' asks Kant at his 
most lyrical, 'What origin is there worthy of thee, and where is to be 
found the root of thy noble descent which proudly rejects all kinship 
with the inclinations?' (I 788: 8g). 

His answer is that the basis of the moral law is to be found in the 
sili~~t, not the o!?$~t of practical reason, a subject capable of an 
autonomous will. No empirical end but rather 'a subject of ends, 
namely a rational being himself, must be made the ground for all 
maxims of action' (I 785: Io5). Nothing other than 'the subject of all 
possible ends himself' can give rise to the right, for only this subject is 
also the subject of an autonomous will. Only such a subject could be 
that 'something which elevates man above himself as a part of the 
"':o:ld of sense' and enables him to participate in an ideal, uncon­
?Iti?ne~ realm wholly independent of our social and psychological 
mchnatiOns. And only this thoroughgoing independence can afford 
us the detachment we need if we are ever freely to ·choose for 

1 ourselves, unconditioned by the contingencies of circumstance. On 
X j ~ .. <!.~.!l~!gg!!:iiL~ew, what matters above all is not the ends :W:t: 

~~??se but our capacity to choose the·m::·A.nd this capadty; .being 
pnortcranypartituta:r-endTfmayaifirm, resides in the subject. 'It is 
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nothing else than personality, i.e., the freedom and independence 
from the mechanism of nature regarded as a capacity of a being 
which is subject to special laws (pure practical laws given by its own 
reason)' (r788: 8g). 

The concept of a subject given prior to and independent of its 
objects offers a foundation for the moral law that, unlike merely 
empirical foundations, awaits neither teleology nor psychology. In 
this way, it powerfully completes the deontological vision. ~As _the 
right is prior to the good, so the subject is prior to .its ends. For Kant, 
flles-eparifi~l priorities explain 'once and for all the reasons which 
occasion all the confusions of philosophers concerning the supreme 
principle of morals. For they sought an object of the will in order to 
make it into the material and the foundation of a law.' But this was 
bound to leave their first principles mired in heteronomy. 'Instead, 
they should have looked for a law which directly determined the will 
a priori and only then sought the object suitable to it' ( r 788: 66). Had 
they done so, they would have arrived at the distinction between a 
subject and an object of practical reason, and thus a basis of right 
independent of any particular object. 

If the claim for the primacy ofjustice is to succeed, if the right is to 
be prior to the good in the interlocking moral and foundational 
senses we have distinguished, then some version of the claim for the 
primacy of the subject must succeed as well. This much seems clear. 
What remains to be shown is whether this last claim can be 
defended. How do we know that there is any such subject, identi­
fiable apart from and prior to the objects it seeks? This question 
assumes special interest once it is recalled that the claim for the 
priority of the subject is not an empirical claim. If it were, it could 
hardly do the work that recommends it to the deontological ethic in 
the first place. 

THE TRANSCENDENTAL SUBJECT 

Kant offers two arguments in support of his notion of the subject 
-one epistemological, the other practical. Both are forms of 'trans­
cendental' arguments, in that they. proceed by seeking out the 
presuppositions of certain apparently indispensable features of our 
experience. The epistemological argument inquires into the presup­
positions of self-knowledge. It begins with the thought that I cannot 
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know everything there is to know about myself just by lookin~, or 
introspecting. For when I introspect, all I can see are the dehver­
ancc:s ofmx_~enses; I can know myself only qua object of e~p.erience, 
as' the bearer of this or that desire, inclination, aim, dispositiOn, and 
so on. But this kind of self-knowledge is bound to be limited. For it 
can never enable me to get behind the stream of appearances to see 
what they are appearances of 'S.o far as man is acquaint~~ with 
himselfby innel' st::nsa..tion ... he cannot claim to know what he is in 
hi!ll~elf' (Kant I 785: 'i~ig). Introspection, or 'inner sense' alone 
could never deliver knowledge of anything standing behind these 
appearances, for any such deliverance would instantly dissolve into 
yet another appearance. None the less, we must presume something 
further. 'Beyond this character ofhimselfas a subject made up, as it 
is, of mere appearances he must suppose there to be something else 
which is its ground- namely his Ego as this may be constituted in 
itself' (Kant I 785: ng). 

This something further, which we cannot know empirically but 
must none the less presuppose as the condition of knowing anything 
at all, is the subject itself. The subject is the something 'back there', 
antecedent to any particular experience, that unifies our diverse 
perceptions and holds them together in a single consciousness. It 
provides the principle of unity without which our self-perceptions 
would be nothing more than a stream of disconnected and ever­
changing representations, the perceptions of no one. And while we 
cannot grasp this principle empirically, we must presume its validity 
if we are to make sense of self-knowledge at all. 

The t~ought that the representations given in intuition one and all belong to 

me, Is therefore equivalent to the thought that I unite them in one 
~elf-co~sciousness, or can at least so unite them; and although this thought 
Is not Itself the consciousness of the synthesis of the representations, it 
presupposes the possibility of that synthesis. In other words, only in so far 
as I can grasp the manifold of the representations in one consciousness, do I 
call th.em one and all mine. For otherwise I should have as many-coloured 
and diverse a self as I have representations of which I am conscious to 
myself (Kant 1787: 154). 

The d~scovery tha~ I must understand myself as a subject as well 
as an obJect of expenence suggests two different ways of conceiving 
t~e laws that govern my actions. It thus leads from the epistemolo­
gical argument to a further, practical argument for the priority of the 
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subject. Qua object of experience, I belong to the sensible world; my 
actions are determined, as the movements of all other objects are 
determined, by the laws of nature and the regularities of cause and'/ 
effect. Qua subject of experience, by contrast, I inhabit an intelligible 
or super-sensible world; here, being independent of the laws of ·, 
nature,-T~In c<tpable of auton~my, capable of acting according to a 
law I give myself. 

Only from this second standpoint can I regard myself as free, 'for 
to be independent of determination by causes in the sensible world 
(and this is what reason must always attribute to itself) is to be free' 
(Kant I 785: I 20). Were I wholly an empirical being, I would not be 
capable offreedom, for every exercise of will would be conditioned by 
the desire for some object. All choice would be heteronomous choice, 
governed by the pursuit of some end. My will could never be a first 
cause, only the effect of some prior cause, the instrument of one or 
another impulse or inclination. In so far as we think of ourselves as 
free, we cannot think of ourselves as merely empirical beings. 'When 
we think of ourselves as free, we transfer ourselves into the intelli­
gible world as members and recognize the autonomy of the will' 
(Kant I 785: I 2 I). And so the notion of a subject prior to and 
independent of experience, such as the deontological ethic requires, 
appears not only possible but indispensable, a necessary presupposi­
tion of the possibility of self-knowledge and of freedom. 

We can now see more clearly what, on the deontological ethic, the 
claim for the primacy ofjustice consists in. On the Kantian view, the 
priority of right is both moral and foundational. It is grounded in the 
concept of a subject given priorto_its ends, a concept held indispens­
able to our understanding ourselves as freely chgQsing, autonomous 
beings. Society is best arranged when it is-governed by principles 
that do not presuppose any particular conception of the good, for any 
other arrangement would fail to respect persons as beings capable of 
choice; it would treat them as objects rather than subjects, as means 
rather than ends in themselves. 

Deontological themes find similar expression in much contem­
porary liberal thought. Thus 'the rights secured by justice are not 
subject to the calculus of social interests' (Rawls I97 I: 4), but instead 
'function as trump cards held by individuals' (Dworkin I978: I 36) 
against policies that would impose some particular vision of the good 
on society as a whole. 'Since the citizens of a society differ in their 
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conceptions', the government fails to respect them as equals 'if it 
prefers one conception to the other, either because the officials 
believe that one is intrinsically superior, or because one is held by the 

J 

more numerous or more powerful group' (Dworkin 1978: 127). By 
comparison with the good, the concepts of right and wrong 'have an 
independent and overriding status because they establish our basic 
position as freely choosing entities'. More important than any 
choice, the value of personhood 'is the presupposition and substrate 
ofthe very concept of choice. And that is why the norms surrounding 
respect for person may not be compromised, why these norms are 
absolute in respect to the various ends we choose to pursue' (Fried 
1978: 8-9, 29). 

By virtue of its independence from ordinary psychological and 
teleological assumptions, this liberalism, at least in its contemporary 
versions, typically presents itself as immune from most controversies 
to which political theories have traditionally been vulnerable, espe­
cially on questions ofhuman nature and the meaning of the good life. 
Thus it is claimed that 'liberalism does not rest on any special theory 
of personality' (Dworkin 1978: 142), that its key assumptions involve 
:~o particular theory ofhuman motivation' (Rawls 1971: 129), that 
liberals, as such, are indifferent' to the ways of life individuals 

c_hoose_ to pursue (Dworkin 1978: 143), and that, in order to accept 
hbera~Ism, one 'need not take a position upon a host of Big Questions 
of a hi~hly controversial character' (Ackerman r98o: 361). 

~ut If certa_in 'big questions' of philosophy and psychology a~e 
beside t_he pomt for deontological liberalism, it is only because It 
locates Its controversy elsewhere. As we have seen this liberalism 
Lavoi~~ reliance on any particular theory of the perso't:!J at least in the 
traditiOnal sens: of attributing to all human beings a determinate 
nature, or certam essential desires and inclinations, such as selfish­
ne_ss or sociability, for example. But there is another sense in which 
this libera!ism does imply a certain theory of the person. It concer~s 
not ~he ~bJect ofhuman desires but the subject of desire, and how this 
subJect Is constituted. 

-'> For justice to be primary, certain things must be true of us. We 
~ust be c~eatures of a certain kind, related to human circumstance 
m a certam way. In particular, we must stand to our circumstance 
always at a certain distance, conditioned to be sure, but part of us 
always antecedent t . . . . · w 0 any conditions. Only m this way can we VIC 
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ourselves as subjects as well as objects of experience, as agents and 
not just instruments of the purposes we pursue. Deontological 
liberalism supposes that we can, indeed must, understand ourselves 
as independent in this sense. Lshall argue-that we.ca.nnot, and that, 
in the partiality of this ~elf-image, the limits of justice can be found. 

· Where, then, does the deontological theory of the person go 
wrong? How do its shortcomings undermine the primacy of justice, 
and what rival virtue appears when the limits of justice are found? 
These are the questions this essay seeks to answer. To set the stage 
for my argument it will be helpful first to consider two other 
challenges that might be made to the Kantian view. 

THE SOCIOLOGICAL OBJECTION 

The first might be called the sociological objection, for it begins by 
emphasizing the pervasive influence of social conditions in shaping 
individual values and political arrangements. It claims that liberal­
ism is wrong because neutrality is impossible, and that neutrality is 
impossible because try as we might we can never wholly escape the 
effects of our conditioning. All political orders thus embody some 
values; the question is whose values prevail, and who gains and loses 
as a result. The vaunted independence of the deontological subject is 
a liberal illusion. It misunderstands the fundamentally 'social' 
nature of man, the fact that we are conditioned beings 'all the way 
down'. There is no point of exemption, no transcendental subject 
capable of standing outside society or outside experience. We are at 
every moment what we have become, a concatenation of desires and 
inclinations with nothing left over to inhabit a noumenal realm. The 
priority of the subject can only mean the priority of the individual, 
thus biasing the conception in favor of individualistic values familiar 
to the liberal tradition. Justice only appears primary because this 
individualism typically gives rise to conflicting claims._ The limits 
of justice would therefore consist in the possibility of cultivating 
those co-ope~ative virtues, such as altruism a~d benevolence, that 
render conflict less pressing. But these are precisely the virtues least 
likely to flourish in a society founded on individualistic assumptions. 
In short, the ideal of a society governed by neutral principles is 
liberalism's false promise. It affirms individualistic values while 
pretending to a neutrality which can never be achieved. 
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But the sociological objection fails in various ways to appreciate 
the force of the deontological view. Eirst, it misunderstands the 
neutrality this liberalism claims to offer. What is neutral about the 
principles ·of right is not that they admit all possible values and ends 

I 
but rather that they are derived in away that does not depend on any 
particular values or ends. To be sure, once the principles of justice, 
thus derived, are on hand, they rule out certain ends- they would 
hardly be regulative ifthey were incompatible with nothing- but only 
those that are unjust, that is, only those inconsistent with principles 
which do not themselves depend for their validity on the validity of 
any particular way of life. Their neutrality describes their founda­
tion, not their effect. 

But even their effect is in important ways less restrictive than the 
sociological objection suggests. Altruism and benevolence, for exam­
ple, are wholly compatible with this liberalism, and there is nothing 
in its assumptions to discourage their cultivation. The priority of the 
subject does not say that we are governed by self-interest, only that 
whatever interests we have must be the interests of some subject. 
From the standpoint of the right, I am free to seek my own good or 
the good of others, so long as I do not act unjustly. And this 
restriction has not to do with egoism or altruism but rather with the 
oy_~r.riding_j~_!'-~st in as~mg·a similar liberty for others. The 
co-operative virtues are iri no wa)/incoi-lsistent with this liberalism. 

Finally, it is unclear how the sociological objection proposes to 

deny the deontological notion of independence. If it means to offer a 
ps~chological objection, then it cannot reach the deontological view, 
whi~h makes an epistemological claim. The independence of the 
subJect does not mean that I can, as a psychological matter, summon 
at any mom:nt the detachment required to overcome my prejudices 
or step outside my convictions, but rather that my values and ends 
do no~d:fine my identity, that I must regard myself as the bearer~Fa 
self distmct from my values and ends, whatever they may be. 

_If, 0~ the other hand, the sociological objection means to challenge 
this epistemological claim, it is unclear what the basis for this 
challenge could be. Hume perhaps came closest to portraying a 
wholl · · II . . . · . Y empmca y-cond1t10ned self, such as the sociological vieW 
r:quires, when he described the self as 'a bundle or collection of 
dlfferen~ ~erceptions, which succeed each other with an inconceiv­
able rapidity, and are in a perpetual flux and movement' ( 1739: 2 52 ). 
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But as Kant would later argue, 'no fixed and abiding self can present 
itself in this flux of inner appearances'. To make sense of the 
continuity of the self through time, we must presume some principle 
of unity which 'precedes all experience, and makes experience itself 
possible' (I 78 I: I 36). Indeed Hume himself anticipated this difficul­
ty when he admitted that he could not in the end account for those 
principles 'that unite our successive perceptions in our thought or 
consciousness' (I 739: 636). Problematic though the Kantian trans­
cendental subject may be, the sociological objection seems ill­
equipped to offer an effective critique. The epistemology it must 
presuppose is hardly more plausible. 

DEONTOLOGY WITH A HUMEAN FACE 

The second challenge poses a deeper difficulty with the Kantian 
subject. Like the first, it comes from an empiricist direction. But 
unlike the first, it seeks to secure deontologicalliberalism rather than 
oppose it. In fact this second challenge is less an objection to the 
Kantian view than a sympathetic reformulation. It embraces the 

!.Priority of the right over the good, and even affirms the priority of the 
self over its ends..:JWhere this view departs from Kant is in denying 
that a prior and independent self can only be a transcendental, or 
noumenal subject, lacking altogether an empirical foundation. This 
're~isionist' de~:mtol9_gy captures the spirit of much contemporary 
liberalism·; and finds its fullest expression in the work of john Rawls. 
'To develop a viable Kantian conception ofjustice,' he writes,"'the 
force and content of Kant's doctrine must be detached from its 
background in transcendental idealism' and recast within the 
'canons of a reasonable empiricism' (Rawls I977: 165). 

For Rawls, the Kantian conception suffers from obscurity and 
arbitrariness, for it is unclear how an abstract, disembodied subject 
could without arbitrariness produce determinate principles of jus­
tice, or how in any case the legislation of such a subject would apply 
to actual human beings in the phenomenal world. The idealist 
metaphysic, for all its moral and political advantage, cedes too much 
to the transcendent, and in positing a noumenal realm wins for 
justice its primacy only at the cost of denying it its human situation. 

And so Rawls takes as his project to preserve Kant's deontological 
teaching by replacing Germanic obscurities with a domesticated 
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metaphysic less vulnerable to the charge of arbitrariness and more 
congenial to the Anglo-American temper. His proposal is to derive 
first principles from a hypothetical choice situation (the 'original 
position'), characterized by conditions meant to yield a determinate 
outcome fit for actual human beings. Not the kingdom of ends but 
the ordinary circumstances of justice- as borrowed from Hume :­
prevail there. Not an ever-receding moral future but a present firmly 
planted in human circumstance provides justice its occasion. If 
deontology be the result, it will be deontology with a Humean face.' 

The theory of justice tries to present a natural procedural rendering of 
Kant's conception of the kingdom of ends, and of the notions of autonomy 
and the categorical imperative. In this way the underlying- structure of 
Kant's doctrine is detached from its metaphysical surroundings so that it 
can be seen more clearly and presented relatively free from objection ( 264) ·' 

Whether Kant's metaphysics are detachable 'surroundings' or 
inescapable presuppositions of the moral and political aspirations 
Kant and Rawls share - in short whether Rawls can have liberal 
politics without metaphysical embarrassment- is one of the central 

. issues posed by Rawls' conception. This essay argues that Rawls' 
attempt does not succeed, and that deontologicalliberalism ca~not 
be rescued from the difficulties associated with the Kantian subject. 
Deo~tology with a Humean face either fails as deontology or recre­
ates. m the.original position the disembodied subject it resolves to 
avOid.Ju~!tce cannot be primary in the deontological sense, because 
we cannot coherently regard ourselves as the kind of beings the 
deontological ethic- whether Kantian or Rawlsian- requires us to 
be. But attending to this liberalism is of more than critical interest 
alone. For Rawls' attempt to situate the deontological self, properly 

\ reconstr~cted, carries us beyond deontology t~ a conception of 
C~f!l_lllui!_Ity that ~a.~ks !he limits of justice and locates the incom­
pleteness of the hberal ideal. 

~--··-·····--··········-......_'" 

2 I am indebted to Mark H lb . 
3 All . u ert for suggestmg this phrase. . 

page numbers D'1Ven al · d b r'h ''}ustzce Oxford. .,. one m roun rackets refer to Rawls 1971. A '' eory 0J. ' 
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Justice and the Moral Subject 

Like Kant, Rawls is a deontologicalliberal. His book takes the main 
thesis of the deontological ethic as its central claim. That this claim 
has received little direct discussion in the voluminous critical litera­
ture on A Theory of Justice may attest to its fixed place in the moral and 
political assumptions of the time. It concerns not the principles of 
justice but the status of justice itself. It is the assertion that both 
opens the book and concludes it, the core conviction Rawls seeks 
above all to defend. It is the claim that 'justice is the first virtue of 
sociali.nstitutions', the single most important consideration in asses­
sing the basic structure of society and the overall direction of social 
change. 

justice is the first virtue of social institutions, as truth is of systems of 
thought. A theory however elegant and economical must be rejected or 
revised if it is untrue; likewise laws and institutions no matter how efficient 
and well-arranged must be reformed or abolished if they are unjust. ... 
Being first virtues of human activities, truth and justice are uncompro­
mising (3-4). 

I have tried to set forth a theory that enables us to understand and to assess 
these feelings about the primacy of justice. Justice as fairness is the out­
come: it articulates these opinions and supports their general tendency 
(586). 

It is this claim for the primacy of justice that I propose to examine. 

THE PRIMACY OF JUSTICE AND THE PRIORITY OF THE SELF 

Now the primacy of justice is a powerful claim, and there is a danger 
that the familiarity of the thought is apt to blind us to its boldness. To 
understand why it is intuitively appealing but at the same time 
deeply puzzling and problematic, we might consider the following 
reconstruction ofthe claim, designed to capture both its familiarity 
and its force: justice is not merely one important value among others, 
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to be weighed and considered as the occasion requires, but rather the 
~~~!U by which values are weighed and assessed. It is in this sen_se the 

'value of values'/ so to speak, not subject itself to the same kmd of 
)(: trade:olfs"as'ttie values it regulates. justice is the standard by which 

conficting values are reconciled and competing conceptions of the 
good accommodated if not always resolved. As such, it must have a 

/! certain priority with respect to th~se values and those_ goods. No 
:X · conceptiOn of the good could posstbly defeat the reqUirements of 

(,. justice, for these requirements are of a qualitatively different order; 
their validity is established in a different way. With respect to social 
values generally ,justice stands detached and aloof, as a fair decision 
procedure stands aloof from the claims of the disputants before it. 

But what exactly is the sense in which justice, as the arbiter ~f 
values, 'must' be prior with respect to them? One sense of this 
priority is a moral 'must' which emerges from Rawls' critique of 
utilitarian ethics. From this point ofvi~w, the priority of justice is a 
requirement of the essential plurality of the human species and the 
integrity of the individuals who comprise it. To sacrifice jus tic~ for 

;y t~:.~~.~e. of the gener-a)gqod is to violate the inviolable, to fat! to 
respect th~ ?~~-~.i,_I,lction between persons. 

Each person _possesses an inviolability founded on justice that even t_he 
welfare of soCiety as a whole cannot override. For this reason justice demes 
that the loss offreedom for some is made right by a greater good shared by 
others. It does not allow that the sacrifices imposed on a few are outweighed 
by _the large~ su~ of advantages enjoyed by many. Therefore in a_just 
society the_ hb~rties of equal citizenship are taken as settled; the nghts 
sec~re~ by JUstice are not subject to political bargaining or to the calculus of 

. social Interests (3•4). 

But ~here is another sense in which justice 'must' be prior to the 
va!ues It appraises- prior in the sense ofindependently derived- and 
thts has to do with a problematic feature of standards of judgment 
genera~ly. It is an epistemological rather than a moral requirement, 
and anses from the problem of distinguishing a standard of assess­
ment from the thing being assessed. As Ra~ls insists, we need an 
1 The phrase is that of AI d B" bl to the exan er Jekel, who attributes to law a primacy com para e 

status accorded J. ust" h 'Th . . . · 5 the 
"d fl Ice ere. e Irreducible value though not the exclusive one, 1 
1 ea o aw. Law is mor th · ' II · ht values b be e an Just another opinion· not because it embodies a ng 
· · · ut cause it is the val f 1 ' h h which a 
5 · ue o va ues. Law is the principle institution t roug 
OCiety can assert its values' ( '975: 5). 
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'Archimedean point' from which to assess the basic structure of 
society. The problem is to give an account of where such a point 
could conceivably be found. Two possibilities seem to present them­
selves, each equally unsatisfactory: if the principles of justice are 
derived from the values or conceptions of the good current in the 
society, there is no assurance that the critical standpoint they pro­
vide is any more valid than the conceptions they would regulate, 
since, as a product of those values, ju~_tjce would be subject to the 
same contingencies. The alternative would seem a standard some­
how external to the values and interests prevailing in society. But if 
our experience were disqualified entirely as the source of such princi­
ples, the alternative would seem to be reliance on apripri assump­
tions w_hQs~~cr~c,Ientials would appear eq~a}_~y-~u"Sp~ct, although for 
opposite reasons. Where the first would be arbitrary because contin­
gent, the second would be arbitrary because groundless. Where 
justice derives from existing values, the standards of appraisal blur 
with the objects of appraisal and there is no sure way of picking out 
the one from the other. Where justice is given by a priori principles, 
there is no sure way of connecting them up. 

These then are the perplexing and difficult demands of the 
Archimedean point- to find a standpoint neither compromised by 
its implication in the world nor dissociated and so disqualified by 
detachment. 'We need a conception that enables us to envision our 
objective from afar' ( 22), but not too far; the desired standpoint is 'not 
a perspective from a certain place beyond the world, nor the point of 
view of a transcendent being; rather it is a certain form of thought 
and feeling that rational persons can adopt within the world' (587). 

Before we consider Rawls' response to this challenge, it may be 
worth noting how Rawls' case for the primacy of justice is related to 
several parallel claims throughout his theory which, taken together, 
reveal a structure of argument characteristic of the deontological 
ethic as a whole. Closely tied to the primacy ()fjl1stice is the more 
genera} notion of thepriority of the right over the good. Like the 
primacy oflustice, the priority of the rigliCover the good appears 
initiallyas' a first-order moral claim, in opposition to utilitarian 
doctrine, but comes ultimately to assume a certain meta-ethical 
status as well, particularly when Rawls argues more generally for 
deontological ethical theories as opposed to teleological ones. 

As a straightforward moral claim the priority of right over good 
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means that principles of right invariably outweigh considerations ?f 
welfare or the satisfaction of desire, however intense, and cons tram 
in advance the range of desires and values properly entitled to 
satisfaction. 

The principles of right, and so of justice, put limits on which satisfactions 
have value; they impose restrictions on what are reasonable conceptions of 
one's good .... We can express this by saying that injustice as in fairness 
the concept of right is prior to that of the good .... The priority ofjustice is 
accounted for, in part, by holding that the interests requiring the violation 
of justice have no value. Having no merit in the first place, they cannot 
override its claim ( 31). 

Injustice as fairness, unlike utilitarianism, the individual's right to 
equal liberty in the face of majority preferences to the contrary is 
unconditionally affirmed. 

The intense convictions of the majority, if they are indeed mere preferences 
without any foundation in the principles ofjustice antecedently established, 
have no weight to begin with. The satisfaction of these feelings has no value 
that can be put in the scales against the claims of equal liberty .... Against 
these principles neither the intensity of feeling nor its being shared by the 
majority counts for anything. On the contract view, then, the grounds of 
liberty are completely separate from existing preferences (450). 

Although Rawls argues first against utilitarian conceptions, his 
X overall project is more ambitious, for justice as fairness stands not 
' only againstl!!~itarianism, but against all teleological theories as 

such. As a secori(f~order, meta-ethical claim, the priority of right 
~eans that, of the 'two concepts of ethics', the right is derived 
md.ependently from the good, rather than the other way around. 
T~~~ foundational priority allows the right to stand alooffrom pre­
vaih?g values and conceptions of the good, and makes Rawls' con-
ceptiOn deontological rather than teleological (24-5, 30). . . 

One of the first-order consequences of the deontological ethic IS a 
fir~er foundation for the equal liberty of individuals than could be 
available on teleological assumptions. In this, the importance of 

·.,~>deontology to familiar liberal concerns most clearly appears. Where 
"" th . h . 

" ~ ng t Is instrumental to the advancement of some end held to be 
. <r ·. q pnor,. t~e denial ofliberty for some may be justified in the name of an 

' 'i ~verndmg good for others. The liberties of equal citizenship are thus 
Insecure when founded upon teleological principles. The argument 
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for them relies upon precarious calculations as well as controversial 
and uncertain premises' (2I I). On the deontological view, 'equal 
liberties have a different basis altogether'. No longer mere means for 
maximizing satisfactions or realizing some overriding aim, 'these 
rights are assigned to fulfill the principles of co-operation that 
citizens would acknowledge when each is fairly represented as a 
moral person' ( 2 I I), as an end in himself. 

But the failure to secure the rights of equal liberty betrays a deeper 
flaw in the teleological conception. In Rawls' view, teleology con­
fuses the relation of the right to the good because it misconceives the 
relation of the self to its ends. This leads Rawls to assert yet another 
deontological priority. Teleology to the contrary, what is most 
essential to our personhood is not the ends we choose but our 
capacity to choose them. And this capacity is located in a self which 
must be prior to the ends it chooses. 

The structure of teleological doctrines is radically misconceived; from the 
start they relate the right and the good in the wrong way. We should not 
attempt to give form to our life by first looking to the good independently 
defined. It is not our aims that primarily reveal our nature but rather the 
principles that we would acknowledge to govern the background conditions 
under which theseaimsaretobeformed and the manner in which they are to be 
pursued. For the self is prior to the ends which are affirmed ~Y it; even a dominant end 
must be chosen from among numerous possibilities .... We should therefore 
reverse the relation between the right and the good proposed by teleological 
doctrines and view the right as prior. The moral theory is then developed by 
working in the opposite direction [emphasis added] (560). 

The priority of the self over its ends means that I am not merely the 
passive receptacle of the accumulated aims, attributes, and purposes 
thrown up by experience, not simply a product of the vagaries of 
circumstance, but always, irreducibly, an active, willing agent, 
distinguishable from my surroundings, and capable of choice. To 
identify any set of characteristics as my aims, ambitions, desires, and 
so on, is always to imply some subject 'me' standing behind them, 
and the shape of this 'me' must be given prior to any of the ends or 
attributes I bear. As Rawls writes, 'even a dominant end must be 
chosen from among numerous possibilities'. And before an end can 
be chosen, there must be a self around to choose it. 

But what exactly is the sense in which the self, as an agent of 
choice, 'must' be prior to the ends it chooses? One sense of the 
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priority is a moral 'must' which reflects the imperative to respect 
above all the autonomy of the individual, to regard theh..lJ!!I.an 

/, person as the bearer of~ dignity beyond the roles that he in~~bits 
and the ends he may pursue. But there is another sense in which the 
self 'must' be prior to the ends it affirms - prior in the sens~ of 
independently identifiable- and this is an epistemological reqmre· 
ment. 

Here the account of the self reproduces the perplexities we encou~­
tered in the case ofjustice. There, we needed a standpoint ofappraJs· 
al independent of prevailing social values. In the case of the person, 
we need a notion of the subject independent of its conting~n~ wa?ts 
and aims. As the priority ofjustice arose from the need to dJstmguJsh 
the standard <>._[ appraisal from the society being apprais~d, the 
priority of the self arises from the parallel need to distinguish the 
su~iest from its sit_uation. Although this account is not offered by 
Rawls himself, I beli'eve it to be i~plicit in his theory, and a reason· 
able reconstruction of the perplexities he seeks to address. . 

If all the self consisted in were a concatenation of various contJD· 
gent desires, wants and ends there would be no non-arbitrary way, 
· ' ' · 'fy these either for the self or for some outside observer, to 1denU . 

desires, interests and ends as the desires of any particular subJecht. 
' ' · Butt e Rather than be of the subiect they would be the subject. f 

b. ;.~ ' h sea o 
su ~ect they would he would be indistinguishable from t e . 
undifferentiated attributes of an unarticulated situation, which 15 tlod 
s . t ld b b' t we cou ay 1 .wou e no subject at all, at least no su ~ec 
recogmze or pick out as resembling a human person. 'I 

Any theory of the self of the form 'I am x y and z', rather than h 
have x, y, and z', (where x y and " are d:si;es, etc.) collapses t ye 
d' ' ' .... . to an Istance between subject and situation which IS necessary 
c h · . Th' space, or 0 erent conception of a particular human subject. iS · 
me f d . . bl possesSive asure o etachment is essential to the inehmma Y f 

f ' . pecto 
aspect 0 any coherent conception of the self. The possessive as. 
the self h ttnbutes, means t at I can never fully be constituted by my a rn 
that there must always be some attributes I have rather than a ld 
Oth · · 1· ht wou erwise, JUst any change in my situation however s Ig ' rnY 
c~an~e the person I am. But taken literally, and given t~at o­
Situation changes in some respect at least with every pass~ng ~h-
ment th' ld · disungu1 

'. IS wou mean that my identity would blur m the 
ably Into 'my' situation. Without some distinction between 
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subject and the object of possession, it becomes impossible to disting­
uish what is me from what is mine, and we are left with what might be 
called a radically situated subject. 

Now a radically situated subject is inadequate to the notion of the 
person in the same way a standard of appraisal thoroughly impli­
cated in existing values is inadequate to the notion of justice; the 
impulse to priority reflected in the search for an Archimedean point 
is the response to both predicaments. 

But in both cases, the alternatives are seriously constrained, the 
possible sites for the Archimedean point severely restricted. In the 
case ofjustice, the alternative to a situated conception would seem an 
appeal beyond experience to a priori principles. But this would be to 
assert the desired priority with a vengeance, and would achieve the 
necessary detachment only at the price of arbitrariness. A similar 
difficulty arises in the case of the subject. For a self totally detached 
from its empirically-given features would seem no more than a kind 
of abstract consciousness (conscious of what?), a radically situated 
subject given way to a radically disembodied one. Here again, 'we 
need a conception that enables us to envision our objective from 
afar', but not so far that our objective fades from view and our vision 
dissolves into abstraction. 

Thus we can see, in rough outline at least, how the argument 
hangs together, how the primacy ofjustice, the rejection of teleology, 
and the priority of the self are related, and finally, how these claims 
lend support to familiar liberal positions. The connection between 
the meta-ethical view and the conception of the self can be seen in the 
fact that teleological and deontological conceptions account for the 
unity of the self in different ways. Where, according to Rawls, 
teleological conceptions suppose that the unity of the selfis achieved 
in the course of experience - in the case of hedonism, through 
maximizing the sum of pleasurable experiences within its 'psychic 
boundaries' (561)- justice as fairness reverses this perspective and 
conceives the unity of the self as something antecedently established, 
fashioned prior to the choices it makes in the course of its experience. 

The parties [in the original position] regard moral personality and not the 
capacity for pleasure and pain as the fundamental aspect of the self .... The 
main idea is that given the priority of right, the choice o[ our conception of 
the good is framed within definite limits .... The essential uniry of the self is 
already provided by the conception of right [emphasis added] (563). 
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Here, as in the case of equal liberty and the priority of right 
discussed above, deontological assumptions can be seen to generate 
familiar liberal conclusions and to ground them more firmly than 
traditional empiricist or utilitarian metaphysics allowed. The theme 

.)"\ ~to much classical liberal doctrine that emerges from the 
deontologi~al.account of the unity of the self is the notion of the 
human subject as a sovereign agent of choice, a creature whose ends 
are chosen rather than given, who comes by his aims and purposes 
by acts of will, as opposed, say, to acts of cognition. 'Thus a moral 
person is a subject with ends he has chosen, and his fundamen~al 
preference is for conditions that enable him to frame a mode ofhfe 
that expresses his nature as a free and equal rational being as fully as 
circumstances permit' (56 1). 

The antecedent unity of the self means that the subject, how.ever 
heavily conditioned by his surroundings, is always, irreduCibly, 
prior to his values and ends, and never fully constituted by them. 
Though there may be times when conditions are formidable and 
choices few, man's sovereign agency as such is not dependent on any 
particular conditions of existence, but guaranteed in advance. On 
t~e. deontological conception, we could never be so tho~oug~ly con~ 
dltiOned that our self became fully constituted by our situation, ~u 
e~ds fully determined in such a way that the self ceased to be P.r~or 
with. respect to the~. The. consequences of such a view for po~Iti~S 
and Justice are considerable. As long as it is assumed that man IS Y 
nature a being who chooses his ends rather than a being, as the 
ancients conceived him, ·who discovers his ends, then his f~n­
damental preference must necessarily be for conditions of chOice 
rather than, say, for conditions of self-knowledge. . 

The full force of the claim for the primacy of justice in both 1~s 
mor~l and epistemological dimensions can more clearly be appre~J­
ated I~ t~e light ofRawls' discussion of the self. Since the self owes JtS 
constitutiOn, its antecedent status to the concept of right, we ~an 
oTnly ~xpress our true nature whe~ we act out of a sense of jusuce. 

his Is why th f . . ly one d . e sense o JUStice cannot be regarded as mere . 
. esJlre a~ong others but must be seen as a motivation of a quahta· 

tive Y h1gher orde h · · . . · t value r, w Y JUstice Is not merely one 1mportan 
among others but truly the first virtue of social institutions. 

The desire to expres . can be 
s our nature as a free and equal rational bemg 
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fulfilled only by acting on the principles of right and justice as having first 
priority .... It is acting from this precedence that expresses our freedom 
from contingency and happenstance. Therefore in order to realize our 
nature we have no alternative but to plan to preserve our sense ofjustice as 
governing our other aims. This sentiment cannot be fulfilled if it is com­
promised and balanced against other ends as but one desire among the rest. 
It is a desire to conduct oneself in a certain way above all else, a striving that 
contains within itself its own priority (57 4). 

What we cannot do is express our nature by following a plan that views the 
sense of justice as but one desire to be weighed against others. For this 
sentiment reveals what the person is, and to compromise it is not to achieve 
for the self free reign but to give way to the contingencies and accidents of 
the world (575). 

The connection between the primacy of justice and other central 
features of Rawls' conception -the priority of right, the deontologi­
cal meta-ethic, and the antecedent unity of the self- reveals some­
thing of the overall structure of Rawls' theory, and indicates how 
deep and powerful a claim the primacy ofjustice is intended to be. It 
also suggests how this cluster of assertions, if they can be defended, 
provides an impressive foundation, at once moral and epistemologic­
al, for certain central liberal doctrines. We have sought to under­
stand these claims and to clarify their connections by seeing them as 
answers to perplexities posed by two related reconstructions; the first 
seeks a standard of appraisal neither compromised by existing stan­
dards not arbitrarily given, and the second seeks an account of the 
self as neither radically situated and therefore indistinguishable from 
its surroundings nor radically disembodied and therefore purely 
formal. Each reconstruction poses a set of unacceptable alternatives 
and requires for its solution a kind of Archimedean point that 
manages to detach itself from the contingent without lapsing into 
arbitrariness. 

To this point, Rawls' project looks much like Kant's. But notwith­
standing their roughly common agenda and deontological affinities, 
Rawls' proposed solution departs radically from Kant's. The differ­
ence reflects Rawls' concern to establish the required deontological 
priorities- including the priority of the self- without recourse to a 
transcendent or otherwise dj_seml;>odied subject. This contrast 
assumes special interest give~ that Kant's idealism- the dimension 
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Rawls seeks above all to avoid- would lead much nineteenth- and 
twentieth-century Continental philosophy in a direction largely 
alien to the Anglo-American tradition of moral and political thought 
in which Rawls' work is firmly installed. 

For Kant, the priority of right, or the supremacy of the moral law, 
and the unity of the self, or the synthetic unity of apperception, could 
only be established by means of a transcendental deduction and the 
positing of a noumenal or intelligible realm as the necessary presup­
position of our capacity for freedom and self-knowledge. Rawls 
rejects Kant's metaphysics, but believes he can preserve their moral 
force 'within the scope of an empirical theory' (Rawls 1979: 18). This 
is the role of the original position. 

LIBERALISM WITHOUT METAPHYSICS: THE ORIGINAL POSITION 
-.. ---·- ----. ,. 

The original position is Rawls' answer to Kant; it is his alternative to 
the route represented by the Critique of Pure Reason and the key to 
Rawls' solution to the perplexities we have considered. It is the 
original position that 'enables us to envisage our objective from afar', 
but not so far as to land us in the realm of transcendence. It aims to 
satisfy these demands by describing an initial situation of fairness 
and defining as just those principles that rational parties subject to 
its conditions would agree to. 

Two crucial ingredients equip the original position to solve the 
dilemmas described by the reconstructions and to answer the need 
for an Archimedean point. Each takes the form of an assumption 
about the parties to the original position: one says what they do not 
know, the other, what they do know. What they do not know is any 
information that would distinguish any one of them from any other 
as the particular human beings they are. This is the assumption of 
the veil of ignorance. It means that the parties are assumed to be 
deprived of any knowledge of their place in society, their race, sex, or 
class, their wealth or fortune, their intelligence, strength, or other 
natural assets and abilities. Nor even do they know their conceptions 
of the good, their values, aims, or purposes in life. They know that 
they do in fact possess such conceptions and deem them worthy of 
advancement, whatever they are, but must choose the principles of 
justice in temporary ignorance of them. The purpose of this restric­
tion is to prevent the choice of principles from being prejudiced by 
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the contingency of natural and social circumstances, to abstract from 
all considerations deemed irrelevant from a moral point of view .It is 
the veil of ignorance that assures that the principles ofjustice will be 
chosen under conditions of equality and fairness. Since the parties to 
the contract are not distinguished by different interests, a further 
consequence of the veil of ignorance is to assure that the initial 
agreement be unanimous. 

What the parties do know is that they, like everyone else, value 
certain primary social goods. Primary goods are 'things which it is 
supposed a rational man wants whatever else he wants', and include 
such things as rights and liberties, opportunities and powers, income 
and wealth. Regardless of a person's values, plans, or ultimate aims, 
it is assumed there are certain things of which he would prefer more 
rather than less, on the grounds that they are likely to be useful in 
advancing all ends, whatever ends they happen to be. So while the 
parties to the original position are ignorant of their particular ends, 
they are all assumed to be motivated by the desire for certain 
primary goods. 

The precise content of the list of primary goods is given by what 
Rawls calls the~in theory of the goo~ It is thin in the sense that it 
incorporates minimal and widely shared assumptions about the 
kinds of things likely to be useful to all particular conceptions of the 
good, and therefore likely ·to be shared by persons whatever their 
more specific desires. The thin theory of the good is distinguished 
from the full theory of the good in that the thin theory can provide no 
basis for judging or choosing between various particular values or 
ends. So while the veil of ignorance provides that the parties deliber­
ate in conditions of fairness and unanimity, the account of primary 
goods generates the minimal motivations necessary to get a problem 
of rational choice going, and to make possible a determinate solu­
tion. Together, the two assumptions assure that the parties act only 
on those interests that are common interests, that is, common to all 
rational persons, the foremost of which turns out to be an interest in 
establishing terms of social co-operation such that each person will 
have the fullest liberty to realize his aims and purposes compatible 
with an equal liberty for others. 

The principles ofjustice emerge from the original position in what 
can be seen as a three-stage procedure. First comes the thin theory of 
the good embodied in the description of the initial choice situation. 
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-~ From the thin theory areiOerived'the two principles of justice, which 
define, in turn, the concept of good and provide an interpretation of 
such values as the good of the community. It is important to note that 

) 

although the thin theory of the good isterior fO the theory of right and 
the principles of justice, it is not substantial enough a theory to 
undermine the priority of the right over the good that gives the 
conception its deontological character. The priority of right on 
which the theory depends is with respect to the full theory of the good 
-the one having to do with particular values and ends- and the full 
theory of the good only appears after the principles of justice and in 
the light of them. As Rawls explains, 

To establish [the principles of right] it is necessary to rely on some notion of 
goodness, for we need assumptions about the parties' motives in the original 
position. Since these assumptions must not jeopardize the prior place of the 
concept of right, the theory of the good used in arguing for the principles of 
justice is restricted to the bare essentials. This account of the good I call the 
thin theory: its purpose is to secure the premise about primary goods 

I 
required to arrive at the principles ofjustice. Once this theory is worked out 
and the primary goods accounted for, we a;;free to{use]the principles of 
justice in the further development of what I shall call the full theory oftbe 
good (gg6). 

This three-stage procedure seems to meet Rawls' deontological 
requirements in the following way: The priority of the right over the 
(full theory of the) good satisfies the requirement that the standard of 
appraisal be prior to and distinguishable from the objects of apprais­
al, uncompromised by implication in existing wants and desires. 
And the fact that the principles of right come not from nowhere but 
from a thin theory of the good related to actual (if very general) 
human desires gives the principles a determinate ground and pre­
vents their being arbitrary and detached from the world. And so, 
without recourse to transcendental deductions, it seems possible to 
find an Archimedean point that is neither radically situated nor 
radically disembodied, neither 'at the mercy of existing wants and 
interests' nor dependent on a priori considerations. 

The essential point is that despite the individualistic features of justice as 
fairness, the two principles ofjustice are not contingent upon existing desires or present 
social conditions. Thus we are able to derive a conception of a just basic 
structure, and an ideal of the person compatible with it, that can serve as a 
standard for appraising institutions and for guiding the overall direction of 
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social change. In order to find an Archimedean point it is not necessary to 
appeal to a priori or perfectionist principles. By assuming certain general desires, 
such as the desire for primary social goods, and by taking as a basis the 
agreements that would be made in a suitably defined situation, we can 
achieve the requisite independence from existing circumstances [emphasis 
added) (263). 

This, in brief, is the procedure by which the two principles of 
justice are derived. As Rawls notes, justice as fairness, like other 
contract views, consists of two parts, the first being the interpretation 
of the initial situation and the problem of choice posed there, the 
second involving the two principles of justice which, it is argued, 
would be agreed to. 'One may accept the first part ofthe theory (or 
some variant thereof), but not the other, and conversely' ( 15). Even 
short of taking up the actual principles of justice Rawls believes 
would be chosen, it is possible to identify two kinds of objections that 
would be likely to arise on the move from the first half of the theory to 
the second. 

One set of objections would question whether the original position 
achieves genuine detachment from existing wants and desires. This 
sort of objection would be likely to fix on the account of primary 
goods or some other aspect of the thin theory of the good and argue 
that it is biased in favor of particular conceptions of the good and 
againstothers. It might contest Rawls' claim that the list of primary 
goods really is equally or nearly equally valuable to all ways oflife. It 
might question the thinness of the thin theory ofthe good, claiming 
that it undermines the fairness of the initial situation, that it intro­
duces assumptions not universally shared, that it is implicated too 
deeply in the contingent preferences of, say, Western liberal 
bourgeois life plans, and that the resulting principles are the product 
of prevailing values after all. 

A second set of objections would argue, on the other hand, that the 
original position achieves too much detachment from human cir­
cumstances, that the initial situation it describes is too abstract to 
yield the principles Rawls says it would, or for that matter, any 
determinate principles at all. Such an objection would most likely 
take issue with the veil of ignorance on the grounds that it excludes 
morally relevant information, information necessary to generate any 
meaningful results. It would argue that the notion of the person 
embedded in the original position is too formal and abstract, too 
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detached from contingency to account for the requisite motivations. 
Where the first objection complains that the thin theory of the good ~s 
too thick to be fair, the second contends that the veil of ignorance IS 

too opaque to yield a determinate solution. 
I shall not pursue either of these objections here. Given our 

concern with the deontological project as a whole, our interest in the 
original position is a more general one. Simply stated, it is this: If the 
original position is Rawls' answer to Kant, is it a satisfactory answer? 
Does it succeed in its aspiration to reformulate Kantian moral and 
political claims 'within the scope of an empirical theory'? Can it 
provide a foundation for deontologicalliberalism while avoiding the 
metaphysically contentious 'surroundings' of Kant's theory? More 
specifically, can the description of the original position accommo­
date and support the claim for the primacy of justice in the strong 
sense Rawls seeks to advance? 

On one reading of the original position, a straightforward empiri­
cist interpretation that Rawls himself invites, it cannot support the 
deontological claim. To see why this is so, we must examine its 
conditions more closely, in part with a view to understanding the 
kind of claim these conditions embody. We will not be concerned, 
therefore, with the question of whether the thin theory of the good is 
too thick or too thin to generate the principles ofjustice Rawls says it 
does, but rather with the question of what makes the theory of the 
good thick or thin, and how this account fits with the account of what 
makes justice primary. But perhaps we had best get down to examin­
ing the conditions that characterize the original position as Rawls 
describes them. For this we must turn to the circumstances ofjustice. 

)( THE CIRCUMSTANCES OF JUSTICE: EMPIRICIST OBJECTIONS 

The circumstances of justice are the conditions that engage the 
virtue of justice. They are the conditions that prevail in human 
societies and make human co-operation both possible and necessary. 
Society is seen as a co-operative ventyre for mutual advantage, 
which means that it is typicaily marked by a conflict as well as an 
identity of interests- an identity of interests in that all stand to gain 
from mutual co-operation, a conflict in that, given their divergent 
interests and ends, people differ over how the fruits of their co­
operation are to be distributed. Principles are needed to specify 



Empiricist objections 

arrangements by which such claims can be sorted out, and it is the 
role of justice to provide them. The background conditions that 
make such sorting-out arrangements necessary are the circum­
stances of justice. 

Following Hume, Rawls notes that these circumstances are of two 
kinds - objective and subjective. The objective circumstances of 
justice include such facts as the moderate scarcity of resources, 
whereas the subjective circumstances concern the subjects of co­
operation, most notably the fact that they are characterized by 
different interests and ends. This means that each person has a 
distinctive life plan, or conception of the good, which he regards as 
worthy of advancement. Rawls emphasizes this aspect by assuming 
that, as conceived in the original position at least, the parties are 
mutually disinterested, that they are concerned to advance their own 
conception of the good and no one else's, and that in advancing their 
ends they are not bound to each other by prior moral ties. The 
circumstances of justice are thus summarized: 

One can say, in brief, that the circumstances of justice obtain whenever 
mutually disinterested persons put forward conflicting claims to the divi­
sion of social advantages under conditions of moderate scarcity. Unless 
these circumstances existed there would be no occasion for the virtue of 
justice, just as in the absence of threats of injury to life and limb there would 
be no occasion for physical courage ( 1 28). 

The circumstances ofjustice are the circumstances that give rise to 
the virtue of justice. In their absence, the virtue of justice would be 
nugatory; it would not be required nor for that matter even possible. 
'But a human society is characterized by the circumstances ofjustice' 
[emphasis added] (I29-30). Therefore the virtue of justice is re­
quired. 

The conditions that occasion the virtue of justice are empirical 
conditions. About this Rawls is clear and unabashed. 'Moral phi­
losophy must be free to use contingent assumptions and general facts 
as it pleases'. It can proceed in no other way. What matters is that 
the premises be 'true and sufficiently general' (5 I, I 58). 

The fundamental principles of justice quite properly depend upon the 
natural facts about men in society. This dependence is made explicit by the 
description of the original position: the decision of the parties is taken in 
the light of general knowledge. Moreover, the various elements of the 
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original position presuppose many things about.the circumstances of~u­
man life .... If these assumptions are true and smtably general, ever~thmg 
is in order, for without these elements the whole scheme would be pmntless 
and empty (159, 160). 

But an empiricist understanding of the original position seems 
deeply at odds with deontological claims. For if justice depends ~or 
its virtue on certain empirical preconditions, it is unclear how 1ts 
priority could unconditionally be affirmed. Rawls says that he bor­
rows his account of the circumstances of justice from Hume (I 26-8). 
But Hume's circumstances cannot support the priority of right in the 
deontological sense. They are after all empirical conditions. To 
establish the primacy of justice in the categorical sense Rawls' claim 
requires, he would have to show not only that the circumstances of 
justice prevail in all societies, but that they prevail to such an extent 
that the virtue of justice is always more fully or extensively engaged 
than any other virtue. Otherwise, he would be entitled to conclude 
only that justice is the first virtue of certain kinds of societies, namely 
those where conditions are such that the resolution of conflicting 
cla~ms among mutually disinterested parties is the most pressing 
social priority. 

To be sure, a sociologist might argue, for example, that given the 
increasing scarcity of energy and other basic resources facing mod­
ern advanced industrial societies, combined with the breakdown of 
consensus and the loss of common purposes (the objective and 
subjective circumstances respectively), the circumstances of justice 
have come to prevail with such intensity that justice has become, for 
these societies, the first virtue. But if Rawls means the primacy of 
justice to depend on a generalization such as this, he would need at 
least to provide the relevant sociological support. just asserting that 
'a human society is characterized by the circumstances of justice' 
would not be enough [emphasis added] (I 29-30). 
. The notion that the primacy of justice could be grounded empir­
Ically becomes all the more implausible when we consider how 
unlikely the necessary generalization must be, at least when applied 
~cros.s the range of social institutions. For while we can easily enough 
Imagme that certain large-scale associations such as the modern 
nati~n-~tate .might meet its requirements in many cases, we can 
readily Imagme a range of more intimate or solidaristic associations 
in which the values and aims of the participants coincide closely 
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enough that the circumstances ofjustice prevail to a relatively small 
degree. As Hume himself observes, we need not have recourse to 
utopian visions or the fiction of poets to imagine such conditions, but 
'may discover the same truth by common experience and observa­
tion' ( 1739: 495). 

In the present disposition of the human heart, it would, perhaps, be difficult 
to find complete instances of such enlarged affections; but still we may 
observe that the case offamilies approaches towards it; and the stronger the 
mutual benevolence is among the individuals, the nearer it approaches; till 
all distinction of property be, in a great measure, lost and confounded 
among them. Between married persons, the cement of friendship is by the 
laws supposed so strong as to abolish all division of possessions; and has 
often, in reality, the force ascribed to it (1777: 17-18). 

While the institution of the family may represent an extreme case 
in this respect, we can easily imagine a range of intermediate cases of 
social institutions, a continuum ofhuman associations characterized 
in varying degrees by the circumstances of justice. These would 
include, at various points along the spectrum, tribes, neighbour­
hoods, cities, towns, universities, trade unions, na tionalli bera tion mo­
vements and established nationalisms, and a wide variety of ethnic, 
religious, cultural, and linguistic communities with more or less 
clearly-clefined common identities and shared purposes, precisely 
those attrjbutes whose presence signifies the relative absence of the 
circunl"~t;_nces of justice. Although the circumstances of justice 
might well exist in all of these cases, they would not likely predomi­
nate, at least not to such an extent that justice was engaged in all 
cases in greater measure than any other virtue. On the empiricist 
interpretation of the original position, justice can be primary only for 
those societies beset by sufficient discord to make the accommoda­
tion of conflicting interests and aims the overriding moral and 
political consideration; justice is the first virtue of social institutions 
not absolutely, as truth is to theories, but only conditionally, as 
physical courage is to a war zone. 

But this formulation suggests a further sense in which the primacy 
of justice is undermined by the empiricist account of the circum­
stances.?U':l§tice. It fixes on the sense in which justice appears as a 
remedial virtue, whose moral advantage consists in the repair it 
works on fallen conditions. But if the virtue of justice is measured by 
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the morally diminished conditions that are its prerequisite, then the 
absence of these conditions - however this state of affairs might be 
described - must embody a rival virtue of at least commensurate 
priority, the one that is en'S aged in so far as justice is not engaged. If 
physical courage is a virtue only in the face of injurious conditions, 
then the peace and tranquillity that would deny courage its occasion 
must surely be virtues of at least equivalent status. And so it is with 
justice. As Hume's account confirms, the remedial character of 
justice entails another set of virtues of at least a comparable order. 

Justice takes it rise from human conventions ... and these arc intended as a 
remedy to some inconwnicnccs. which proceed from the concurrence of 
certain qualities of the human mind with the situation of external objects. 
The qualities of the mind are selfishness and limited generosity; and the 
situation of extnnal objects is th<·ir easy chang<', join'd to their scarcity in 
comparison of the wants and d1·sin-s of men .... Encrease to a sufficient 
degree the benevolence of men, or th<· bounty of nature, and you render 
justice useless, by supph·in~ its place with much nobler virtues, and more 

favourable blcssini.{S (I nq: 494·.)) · 

To invoke the circumstances ofjustic'~ is simultaneously to con· 
cede, implicitly at least, the circumstances of benevolence~ or 
fraternity, or of enlar'{cd affections, whatever the description mJght 
be; such are the circumstances that prevail in so far as the circu~· 
stances of justice do not prevail, and the virtue to which they g~ve 
definition must be a virtue of at lrast correlative status. 

· · · that we One consequence of the remedial aspect of JUSUCe ts . 
· d · · 1 · tance an Jn· cannot say m a vance whether, m any parucu ar ms ' 

· · · · ll 1 ·mprovement. crease m JUStiCe 1s associated with an overa mora 1 . 

Th. · b · b · ftwoways;Jt IS IS ecause a gam in justice can come a out m one 0 h 
· h ' · ccur w ere can anse w ere before there was injustice, or tt can ° 

b c. h . h . . . . . b ufficient measure e1ore t ere was nett er JUStice nor mJ usuce uta s d t 
of benevolence or fraternitv such that the virtue of justice ha hnor 
b · · · stice ot e 
e~n extensively engaged. Where justice replaces ~nJU r On the 

thmgs being equal, the overall moral improvement IS clea · arion 
/ other hand, where an increase injustice reflects some transfohrrn ver· 

!
J. h . . "t'nsteo 

m t e quahty of pre-existing motivations and dtspost 10 ' 

all moral balance might well be diminished. more 
When fraternity fades, more justice may be done, but even there 

may be required to restore the moral status quo. Furthermore, 
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is no guarantee that justice and its rival virtues are perfectly com­
mensurable. The breakdown of certain personal and civic attach­
ments may represent a moral loss that even a full measure ofjustice 
cannot redeem. Does it go without saying that a rent in the fabric of 
implicit understandings and commitments is fully morally repaired 
so long as everyone 'does what he ought' in the aftermath? 

Consider for example a more or less ideal family situation, where 
relations are governed in large part by spontaneous affection and 
where, in consequence, the circumstances of justice prevail to a 
relatively small degree. Individual rights and fair decision proce­
dures are seldom invoked. not because injustice is rampant but 
because their appeal is pre-empted by a spirit of generosity in which 
I am rarely inclined to claim my fair share. ~or does this generosity 
necessarily imply that I receive out of kindness a share that is equal 
to or greater than the share I would be entitled to under fair 
principles ofjustice. I may get less. The point is not that I get what I 
would otherwise get. only more spontaneously, but simply that the 
questions of what I get and what I am due do not loom large in the 
overall context of this way of life. 

Now imagine that one day the harmonious family comes to be 
wrought with dissension. Interests grow divergent and the circum­
stances of justice gro·w more acute. The affection and spontaneity of 
previous days give way to demands for fairness and the observance of 
rights. And let us further imagine that the old generosity is replaced 
by a judicious temper of unexceptionable integrity and that the new 
moral necessities are met with a full measure of justice, such that no 
injustice prevails. Parents and children reflectively equilibriate, 
dutifully if sullenly abide by the two principles of justice, and even 
manage to achieve the conditions of stability and congruence so that 
the good of justice is realized within their household. Now what are 
we to make of this? Are we prepared to say that the arrival of justice, 
however full, restores to the situation its full moral character, and 
that the only difference is a psychological one? Or consider again the 
parallel of physical courage. Imagine a society once tranquil but 
with little courage (not out of cowardice but quietude), now turned 
violent and precarious, but where the virtue of courage is on bold, 
even plentiful display. Is it obvious we would prefer the second from 
a moral point of view? 

To be sure, the incommensurabilities, if they exist, could pull in 
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the opposite direction as well. It may be that despite the harshness of 
the circumstances of courage, there is a certain nobility that 
flourishes in the new way of life unavailable to the human spirit 
under more protected conditions and that this goes uncompensated 
by even the most blissful peace. And if the demise of familial or 
communal Gemeinschaft reflects not the onset of material meanness 
but the flowering of diversity, or the children outgrowing the paro­
chial ways of their parents' home, we might be inclined to view the 
advent of justice in a more favorable light. The general point re­
mains. An increase injustice can fail to be associated with an overall 
m9raliii1prov~~ent in at least two different ways: either by failing 
fullyto meet an increase in the circumstances of justice, or by an 
inability, however full, to compensate the loss of certain 'nobler 
virtues, and more favourable blessings'. 

If an increase in justice does not necessarily imply an unqualified 
moral improvement, it can also be shown that in some cases, justice 
is not a virtue but a vice. This can be seen by considering what we 
might call the reflexive dimension of the circumstances of justice. 
The reflexive dimension refers to the fact that what the parties know 
about their condition is an ingredient of their condition. Rawls 
acknowledges this feature when he writes, 'I shall, of course, assume 
that the persons in the original position know that these circum­
stances of justice obtain' ( 1 28). 

The circumstances of justice, and more specifically the subjective 
aspe.c~ ofthese circumstances, consist partly in the motivations of the 
part~cipants and in the way they perceive their motivations. If th.e 
parties one day came to regard their circumstances differently, If 
they came to believe that the circumstances of justice (or ofbenevo­
lence) obtained to a greater or lesser extent than before, this very 
sh~ft would amount to a change in those circumstances. As Rawls 
po~nts.out in his discussion of the good ofjustice, acting out of a sense 
ofJusuce can be contagious; it reinforces the assumptions it pres~p­
~oses an.d e~hances its own stability by encouraging and affirmmg 
hke motiVatiOns in others . 

. Bu~ what is the effect of this 'contagion' when it is applied to a 
situation wh · r: . f · · do not . ere, or m so 1ar as, the Circumstances o JUstice . 
obtam? When I act out of a sense of justice in inappropriate cir­
cumstances · · . f b volence ' say In Circumstances where the virtues o ene 
and fraternity rather than justice are relevantly engaged, my act rnaY 
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not merely be superfluous, but might contribute to a reorientation of 
prevailing understandings and motivations, thereby transforming 
the circumstances of justice in some degree. And this can be true 
even where the 'act' I perform out of justice is 'the same act' as the 
one I would have performed out of benevolence or fraternity, except 
in a different spirit. As in Rawls' account of stability, my act and the 
sense of justice that informs it have the self-fulfilling effect of bringing 
about the conditions under which they would have been appropriate. 
But in the case of the inappropriate act of justice, the result is to 
render the circumstances ofjustice more pressing without necessari­
ly evoking an increase in the incidence ofjustice to a similar degree. 

Gratuitous displays of physical courage in the midst of tranquil 
conditions can prove disruptive of the very tranquility they fail to 
appreciate and quite possibly can fail to replace. It is similar with 
justice. If, out of a misplaced sense of justice, a close friend of 
long-standing repeatedly insists on calculating and paying his pre­
cise share of every common expenditure, or refuses to accept any 
favor or hospitality except at the greatest protest and embarrass­
ment, not only will I feel compelled to be reciprocally scrupulous but 
at some point may begin to wonder whether I have not misunder­
stood our relationship. The circumstances of benevolence will to this 
extent have diminished, and the circumstances of justice grown. 
This follows as a consequence of the reflexive dimension of the 
(subjective aspect of the) circumstances of justice. But as we have 
already seen, there is no guarantee that the new sense of justice can 
fully replace the old spontaneity, even in those cases where no 
injustice results. Since the exercise of justice in inappropriate condi­
tions will have brought about an overall decline in the moral charac­
ter of the association, justice in this case will have been not a virtue 
but a vice. 

So the circumstances of justice fit badly with the primacy of justice 
and the related deontological themes Rawls seeks to defend. Given 
the contrasting philosophical pedigrees of the two accounts, it is little 
wonder that the inconsistencies arise. Where the circumstances of 
justice are explicitly Humean- 'Hume's account of them is especial­
ly perspicuous and the preceding summary adds nothing essential to 
his much fuller discussion' ( 127-8)- the deontological conception at 
the heart of Rawls' theory finds its primary formulation in Kant, 
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whose epistemology and ethics were directed in large part against 
the very empiricist and utilitarian tradition that Hume represents. 
For Kant, the deontologically-given notion of right which Rawls 
seeks to recapture derives its force from a moral metaphysic that 
rules out precisely the appeal to contingent human circumstances on 
which Hume's account of the virtue of justice is based. 

For Hume, justice is the product of human conventions and 
'derives its existence entirely from its necessary use to the intercourse 
and social state of mankind'. 

Thus, the rules of equity or justice depend entirely on the particular state 
and condition in which men are placed, and owe their origins and existence 
to that utility, which results to the public from their strict and regular 
observance. Reverse, in any considerable circumstance, the condition of 
men: Produce extreme abundance or extreme necessity: Implant in the 
human breast perfect moderation and humanity, or perfect rapaciousness 
and malice: By rendering justice totally useless, you thereby totally destroy 
its essence, and suspend its obligation upon mankind (1777: 20). 

For Kant, by contrast, 

Empirical principles are always unfitted to serve as a ground for moral laws. 
The universality with which these laws should hold for all rational beings 
without exception -the unconditioned practical necessity which they thus 
impose- falls away if their basis is taken from the special constitution of human 
nature or from the accidental circumstances in which it is placed ( 1785: I og) · 

If, as it appears, a Humean account of the circumstances of justice 
can neither support nor accommodate the privileged status of justice 
and right required by Rawls and derived from Kant, the question 
naturally arises why Rawls does not adopt instead a Kantian 
account of the circumstances of justice. The answer is that Kant, 
strictly speaking, has none, at least none that situates the virtue of 
justice in circumstances characteristic of human society. Nor is it 
obvious that he could provide one. To do so would be to contradict 
the essential point ofKantian ethics- that man acts morally only in 
so far as he is able to rise above the heteronomous influences and 
contingent determinations of his natural and social conditions and 
act according to a principle given by pure practical reason. For 
Kant, the circumstances of justice do not consist in those conditions 
of human society that make justice necessary, but rather in an ideal 
realm abstracted from human society that makes justice, and moral-
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ity in general, a possibility. This realm is the kingdom of ends. It is a 
realm beyond the phenomenal world -as Kant acknowledges, 'it is 
certainly only an ideal'- where human beings are admitted not as 
permanent residents but more likely as fleeting visitors. Admission 
to these circumstances ofjustice is not a precondition of moral virtue 
but a measure of its achievement, a place where human beings arrive 
only in so far as they are able to act out of conformity to the 
autonomously-given moral law, in so far, that is, as they can abstract 
from their situation to will and act as unsituated beings, from a 
universal point ofview. This is why the categorical imperative can 
enjoin only that man act as though he were a legislating member of the 
kingdom of ends. 

We shall be able - if we abstract from the personal differences between 
rational beings, and also from all the content of their private ends - to 
conceive a whole of all ends in systematic co~ unction ... that is, we shall be 
able to conceive a kingdom of ends which is possible in accordance with the 
above principles (Kant 1785: Ioo-I). 

Now a kingdom of ends would actually come into existence through maxims 
which the categorical imperative prescribes as a rule for all rational beings, 
if these maxims were universally followed. Yet even if a rational being were 
himself to follow such a maxim strictly, he cannot count on everybody else 
being faithful to it on this ground .... But in spite of this the law 'Act on the 
maxims of a member who makes universal laws for a merely possible 
kingdom of ends' remains in full force, since its command is categorical 
(Kant 1785: w6) . 

. As we have already seen, Rawls parts company with Kant where 
Ideal realms and transcendental subjects enter the conception, and 
the account of the kingdom of ends is one such point. Rawls finds 
such a notion unsatisfactory as a basis for human justice, since it 
seems to apply to human beings only in so far as they are detached 
from actual human circumstances, which is to say only in so far as 
they cease to be human beings. Such a notion is at least obscure, and 
rnay fall subject to the strictures against a priori standards of 
appraisal and radically disembodied conceptions of the self. Raw~s 
exp~esses these worries, especially concerning the probl~m of ar~I­
~rarmess, by suggesting with Sidgwick that Kant's doctn~e .req~zr­
Ing abstraction from all contingency may be unable to dzstmgmsh 
between the lives of the saint and the scoundrel, as long as both are 

37 



Justice and the moral subject 

lived by a consistent set of principles freely chosen and conscien­
tiously acted upon. The choice of the noumenal self may - in fact 
might necessarily- be arbitrary in this sense. 'Kant did not show 
that acting from the moral law expresses our nature in identifiable 
ways that acting from contrary principles does not' (255). This 
criticism reflects Rawls' more general difference with Kant on the 
role of the empirical and the a priori in moral theory, in particular 
Rawls' view that 'the analysis of moral concepts and the a priori, 
however traditionally understood, is too slender a basis' for a sub­
stantive theory of justice. 'Moral philosophy must be free to use 
contingent assumptions and general facts as it pleases' (51). 

To overcome these difficulties, while at the same time preserving 
the priority of right, Rawls seeks to reformulate the notion of the 
kingdom of ends in a way that accommodates an empirical account 
of the circumstances of justice but rules out the contingent differ­
ences between persons that would otherwise prevail there. 

The description of the original position interprets the point of view of 
noumenal selves, of what it means to be a free and equal rational being. Our 
nature as such beings is displayed when we act from the principles we would 
choose when this nature is reflected in the conditions determining the 
choice. Thus men exhibit their freedom, their independence from the 
contin?encies of nature and society, by acting in ways they would acknow­
ledge m the original position (2 ss-6) . 

. Like the kingdom of ends, the original position, with the v~il of 
Ignorance, has the effect of 'abstract(ing] from the personal diffe~­
en~es between rational beings, and also from all the content of their 
pnvate ends'. But unlike the Kantian version it has the purported 
:dvanta~e.of applying to actual human being~ subject to the ordin-

ry conditions of human circumstance. 

The ori · I · · · n of gma positiOn may be viewed then as a procedural interpretatl~ . 
Kant's conce t' f ' ' . . · Th pnnci-. P Ion o autonomy and the categoncalimperauve. e . ·s 
pie~ ~egulative of the kingdom of ends are those that would be chosen Ill thi 
positi?n, and the description of this situation enables us to explain the sensei 
In which actin f1 h . . c. nd equa . g rom t esc pnnc1ples expresses our nature as ,ree a . 
ratiOnal pers ;u 1 d 1 k · g ex:pbc-bl . ons. HO onger are these notions purely transcendent an ac tn . . 1 a ~ ~onnectwns with human conduct, for the procedural conception of the ongzna 
posztwn allows t k h us o mae t ese ties [emphasis added] (256). 

The aim of the or· · 1 . . . 'd s ofderiving Igina positiOn Is to prov1 e a mean 
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principles of justice that abstracts from contingent and therefore 
morally irrelevant social and natural influences- this is the Kantian 
aspiration- without having to rely on a noumenal realm or on the 
notion of a transcendent subject wholly beyond experience. Rawls' ' 
solution is to restrict the description of the parties in the original 
position to those characteristics which all human beings share as free 
and equal rational beings. Roughly speaking, these are that each is a 
being who chooses his ends and who values certain primary goods as 
instrumental to their realization, whatever those ends might be. 
These features are assumed to be common to all human beings as 
such, and are in this sense non-contingent. 

Thus, given human nature, wanting them [primary goods] is part of being 
rational .... The preference for primary goods is derived, then, from only 
the most general assumptions about rationality and the conditions of 
human life. To act from the principles of justice is to act from categorical 
imperatives in the sense that they apply to us whatever in particular our 
aims are. This simply reflects the fact that no such contingencies appear as 
premises in their derivation (253). 

Rawls acknowledges that notwithstanding its Kantian affinities, 
the original position departs from Kant's views in several respects 
(256). Among them must surely be the reliance of Rawls on certain 
generalized human preferences or desires for the derivation of the 
principles ofjustice. For Kant, to found the moral law on generalized 
preferences and desires, however widespread across human beings, 
would be merely to substitute a wider heteronomy for a narrower one 
(I 788 25-8). It would not be to escape from contingency in his more 
exacting sense, which applies to the constitution ofhuman nature as 
well as to ·the constitution of particular human beings. Even the 'thin 
theory of the good' would be too thick to satisfy the Kantian 
conception of autonomy. 

For Rawls, this more global contingency is not a problem. His 
concern is to develop a theory ofjustice that is fair between persons, 
and so only those contingencies that differentiate persons from each 
other need be ruled out. Contingent attributes common to human 
beings as such are not only not a problem for Rawls, but are essential 
ingredients of his moral theory. 'Moral philosophy must be free to 
use contingent assumptions and general facts as it pleases.' Among 
these general facts are the facts of the circumstances of justice. 
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Although Kant's view does not admit them, Rawls' theory relies on 
them; these facts assure that the principles of justice the theory 
produces apply to human beings in the real world rather than to 
disembodied or transcendent beings beyond the world. 

Being in the circumstances of justice [the parties] are situated in the world 
with other men who likewise face limitations of moderate scarcity and 
competing claims. Human freedom is to be regulated by principles chosen 
in the light of these natural restrictions. Thus justice as fairness is a theory of 
human justice and among its premises are the elementary facts about 
persons and their place in nature ( 2 57). 

We can see, then, why Rawls cannot simply adopt a Kantian 
account of the circumstances of justice to go conveniently with his 
other Kantian positions, why he is pressured instead to resort to the 
notion of an original position which includes as part of its descriptio~ 
an empirical account of characteristic human circumstances. It IS 
this uneasy combination that gives rise to the objections we have 
c?nsidered. As a Kantian conception of the moral law ~nd the 
kmgdom of ends seems to deny justice its human situauon, the 
Humean account of the human situation seems unable to accommo­
date ~trong claims on behalf of the primacy of justice. But unde~­
standmg how the inconsistencies arise is not to dissolve them but If 
any.thi~g to confirm them. And so it would appear that the t~o 
aspiratwns of Rawls' theory to avoid both the contingency of ex-
. . ' f h 
Istmg desires and the alleged arbitrariness and obscurity 0 ~ e 
transcendent, are uncombinable after all the Archimedean pOint 
wiped out in a litany of contradictions. ' 

THE CIRCUMSTANCES OF JUSTICE: DEONTOLOGICAL REJOINDER 

'!0 all of this, Rawls might make the following reply: The apparent 
mcom t"b"l" · h · um-pa I I I ties between the primacy of justice and t e CI~C. 
sta~c.es of justice are based on a misunderstanding of the ongmal 
po~Iti~n and the role it plays in the conception as a whole. Th~ 
obJe~ttons are too quick. They fail to appreciate that the account 0 

the Circumsta f · . . . . nt of the . . nces o JUstice Is an account withm the accou . 
ongmal pos "t· h" · · 1 to beo1n . I Ion, w Ich, It must be recalled is hypotheuca .. o· 
With The d" · ' d uons · ·. con Ittons described there are meant to be the con .I 
m which the t" h . . . . h · dehbera-par Ies tot e ongmal positiOn carry out t e1r 
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tions, not the actual conditions in which ordinary human beings live 
their lives. 

The objections depend in large part on the mistaken assumption 
that the facts of the circumstances ofjustice are meant to be facts of 
life in the real, phenomenal world in which the principles of justice 
would actually apply, and that their validity therefore depends on 
the same empirical considerations on which all ordinary factual 
claims depend. But the description of the circumstances of justice 
cannot be regarded as a straightforward empirical generalization, to 
be established or refuted by the best evidence of sociology, psycholo­
gy, and so on. Since the entire account of the circumstances ofjustice 
is located within the account of the original position, the conditions 
and motivations it describes are asserted only of the parties to the 
original position and not necessarily of real human beings. Once 
installed as a premise of the original position, the account of the 
circumstances ofjustice ceases to work as a simple empirical account 
which can be checked for accuracy against actual human conditions. 
Its validity depends instead on the extent to which the conception of 
which it is a part yields principles ofjustice that successfully capture 
our settled convictions in reflective equilibrium. 'It seems best to 
regard these conditions simply as reasonable stipulations to be 
assessed eventually by the whole theory to which they belong .... 
Justification rests upon the entire conception and how it fits in with 
and organizes our considered judgments in reflective equilibrium' 
(578-g). 

The description of the circumstances of justice, then, does not 
need to be true in any literal, empirical sense. The original position 
that contains it is in any case an admitted fiction, a heuristic device 
designed to constrain our reasoning about justice in certain ways. 
The distinction between provisions of the circumstances of justice 
and the motivations that actually prevail in human societies is for 
Rawls a constant theme; 'We must keep in mind that the parties to 
the original position are theoretically defined individuals' (147). 
'The account of these conditions [i.e. the circumstances of justice] 
involves no particular theory of human motivations' ( 1 go). 'The 
motivation of the persons in the original position must not be 
confused with the motivation of persons in everyday life who accept 
the principles that would be chosen and who have the corresponding 
sense of justice' (148). 
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Rawls emphasizes in particular that the assumption of mutual 
disinterest and the absence of prior moral ties in the original position 
does not imply a judgment that people really are mutually disin­
terested or without moral ties. 

We need not suppose of course that persons never make substantial sac­
rifices for one another, since moved by affection and ties of sentiment they 
often do (178). 

There is no inconsistency in supposing that once the veil of ignorance is 
removed, the parties find that they have ties of sentiment and affection, and 
want to advance the interests of others and to see their ends attained (I 29). 

Although the assumption of mutual disinterest and the presumed 
preference for primary goods are the main motivational premises of 
the original position, this implies neither that these motivations hold 
for persons in real life, nor that they would hold for persons living in a 
well-ordered society governed by the two principles of justice. 

As for the scope of the motivation assumption, one must keep in mind that it 
holds only for the parties in the original position; they are to deliberate as if they 
prefer more rather than less primary goods .... The assumption may not 
c~racterize the general motivation of people in sociery, however, and in particular it may 
fazlf~r the citizens of a well-ordered sociery (a society effectively regulated by the 
pubhc principles adopted in the original position) [emphasis added] 
(Rawls 1975: 543-4). 

So Rawls might reply, and to considerable advantage. To re­
no~nc~ th~ straightforward empiricist reading of the circumstances 
of JUStice ~s to rescue the claim for the primacy of justice from the 
more obvious empiricist objections at least. It would also go some 
wa~ toward making sense of such enigmatic locutions as 'a huma~ 
society is characterized by the circumstances of justice' [ emphasts 
added] (129-30), which in the context ofRawls' account seems rnore 
than a mer 1 · · · h rt of a . . e Y empmcal generalization and yet somethmg s 0 

S~Ipula.tive definition. But the rejection of the empiricist interpreta­
tl~n .raises a more difficult question: if the descriptive premises of the 
~flgi.n~l position are not subject in any straightforward sens~ to 
mpmcal tests, towhatsort of test are they subject? If the constrarnts 

on the motivat' 1 . . . · ts then . Iona assumptions are not empincal constram ' 
what kmds of constraints are they? . 

All we have been able to say so far about the grounds for a premtse 
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of the original position is that its validity depends on whether, or to 
what extent, the conception of which it is a part yields principles of 
justice that successfully capture our considered judgments in reflec­
tive equilibrium. But this does not tell us enough. For what keeps the 
method of reflective equilibrium from being circular is the availabil­
ity of independent criteria of judgment at each end, however pro­
visional, in the light of which we adjust and correct the other. In the 
case of justice, this means that we must have some (independent if 
provisional) way of judging both the desirability of the principles of 
justice a particular description may yield and the plausibility or 
reasonableness of the motivational assumptions that generate them. 
('Each of the presumptions should by itselfbe natural and plausible' 
(18).) The independent yet provisional criteria on the side of the 
desirability of the principles are given by our intuitions about what is 
just. But what is the corresponding ground on the descriptive side? 
What we are looking for is that with reference to which the plausibility of 
the premises of the original position might be assessed. One is 
tempted to say, in line with the normative side, that the criteria of 
plausibility are given by our 'intuitions' about what is empirically 
true. But as we have found, the empiricist temptation to think that 
the actual conditions and motivations of human beings provide the 
standard of plausibility leads to unacceptable consequences. 

To put our problem another way: as the account of reflective 
equilibrium makes clear, the conditions of the original position 
cannot be so immune from actual human circumstance that just any 
assumptions producing attractive principles of justice would do. 
Unless the premises of such principles bear some resemblance to the 
condition of creatures discernibly human, the success of the equilib­
rium is, to that extent, undermined. If we could match our convic­
tions about justice only by appealing to premises that struck us as 
eccentric or outlandish or metaphysically extreme, we would rightly 
be led to question the convictions those principles happened to fit. 
This, after all, comes close to being Rawls' case against Kant, that he 
was able to establish morally compelling conclusions only at the 
expense of an account of moral circumstance that bore little resem­
blance to anything discernibly human. 

To summarize: the validity of a premise of the original position is 
not given empirically, but by a method of justification known as 
reflective equilibrium. This method involves two different kinds of 
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justification coming together to provide mutual correction and sup­
port. One aspect of the justification appeals to our considered con­
victions about justice; the other appeals to a standard of descriptive 
but not strictly empirical plausibility which we are searching to 
define. 

Rawls himself seems unclear on what he takes the descriptive 
standard to be. Both in his general remarks onj':lstification and in his 
defense of specific premises of the original position, his language 
reflects his equivocation, and is worth examining closely: 

But how are we to decide what is the most favored interpretation [of the 
initial situation]? I assume, for one thing, that there is a broad measure of 
agreement that principles of justice should be chosen under certain condi­
tions. To justify a particular description of the initial situation one shows 
that it incorporates these commonly shared presumptions. One argues from 
widely accepted but weak premises to more specific conclusions. Each of the 
presumptions should by itself be natural and plausible; some of them may 
seem innocuous or even trivial [emphasis added] ( 1 8). 

In searching for the most favored description of this situation we work from 
both ends. We begin by describing it so that it represents generally shared and 
Preferably weak conditions. We then see if these conditions are strong enough to 
yield a significant set of principles. If not, we look for further premises 
equally reasonable [emphasis added] (20). 

In his specific defense of the assumption of mutual disinterest, Rawls 
appeals to similar criteria: 

The postulate of mutual disinterest in the original position is made to insure 
that the pri~~iples ofjustice do not depend upon strong assumptions. Recall 
that. t.he ongmal position is meant to incorporate widely shared andy~t w~a! 
condztwns. A co~ception ofjustice should not presuppose, then, extenst~e tJe 
of n~tural sentiment. At the basis of the theory, one tries to assume as Ltttle as 
Posszble [emphasis added] (12g). 

In arguing for mutual disinterest over benevolence as the 
appr · · · b' ed opn.ate motiVatiOnal premise, Rawls argues that the com 1~ 
assu.mpttons of mutual disinterest and the veil of ignorance have the 
merits of simplicity and clarity' while at the same time insuring.t~e 
beneficent aspects of seemingly more generous motivations. If lt 1s 
asked w?y not postulate benevolence with the veil of ignorance, 't~e 
answer 15 that there is no need for so strong a condition. Moreover' 1t 
would defeat the purpose of grounding the theory of justice on weak 
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stipulations, as well as being incongruous with the circumstances of 
justice' [emphasis added] ( 149). Finally, Rawls states in his conclud­
ing remarks on justification, 'I have several times noted the minimal 
nature of the conditions on principles when taken singly. For example, 
the assumption of mutually disinterested motivation is not a demanding 
stipulation. Not only does it enable us to base the theory upon a 
reasonably precise notion of rational choice, but it asks little of the 
parties' [emphasis added] (583). 

Rawls seems to offer two basic answers to the question of how, 
from the descriptive point of view, an assumption of the original 
position is to be justified, neither of which takes us very far. The first 
answer is that it should be widely accepted and commonly shared, 
the second that it should be a weak as opposed to a strong assump­
tion, and if possible, natural, reasonable, innocuous and even trivial. 
Yet it is unclear what these considerations amount to, or how in any 
case they help us know whether to describe the parties as mutually 
disinterested or benevolent. 

First, it is unclear what about a motivational assumption should be 
commonly shared or widely accepted, and why this should count in 
its favor. Should we look for the motive that is most commonly shared 
(in which case we would have to generalize about the motives people 
have)? Or the one that is most widely regarded to be the prevailing 
motive (in which case we would have to generalize about the gener­
alizations people make about other people's motives)? Or the one 
that is most widely agreed to be an appropriate condition on princi­
ples ofjustice (in which case we would have to generalize about how 
people are likely to interpret the requirement of common agreement 
that we are struggling to interpret)? But these interpretations are 
either empirical or question-begging or both, and in any case are not 
obviously relevant to the validity of a premise such as mutual 
disinterest or benevolence as a condition of the original position. 

The requirement that the assumption be weak rather than strong 
begs precisely the question we seek to answer: weak or strong with 
respect to what? We might say an assumption is weak from a concep­
tual point of view, and therefore likely to be innocuous or trivial or 
otherwise unobjectionable, when it depends for its validity on the 
validity of relatively few related propositions, and where those it does 
rely on are themselves weak and uncontroversial. An assumption is 
strong in these terms when, for it to be true, many other things, 
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including controversial things, have also to be true. But surely the 
assumptions of mutual disinterest and benevolence cannot be dis­
tinguished on the grounds that either is weaker or stronger an 
assumption in the conceptual sense; neither relies on a premise 
which is conceptually more contentious or problematic than the other. 

If neither is more nor less conceptually demanding than the other, 
the alternative sense would seem to refer to statistical probabilities. 
When welfare economists, for example, refer to motivational 
assumptions as strong or weak, they mean to describe the likelihood 
that the motivation applies to a large proportion of the population. 
Much of Rawls' language seems to suggest this general probabilistic 
usage. What else could he mean when he says that assuming the 
parties to be mutually disinterested is assuming 'less' than to assume 
that extensive ties of natural sentiment prevail? How does he know 
that assuming mutual disinterest is not a demanding stipulation in 
that 'it asks little of the parties'? Does this assume that we are 
inclined by nature toward selfishness rather than benevolence? 
Maybe for some it is asking much more to ask that they act selfishly 
rather than benevolently. Is it then a matter of statistical probabili­
ties which way people are naturally inclined to behave? And how 
could such a question even be formulated precisely enough to ge~ a 
reasonable estimate without specifying the range of situations m­
volved? In any case, if all Rawls means by the distinction between 
wea~ ~nd strong assumptions is that the premises should be more 
realistic rather than less realistic then we are back to the merely . . ' .. 
empmcal understanding of the conditions in the original positton 
which has already been rejected. 

Although Rawls' own account of the original position and the 
status of its descriptive premises is unclear some account of these 
matters is essential if we are to make sense ofhis theory at all. Unless 

. . 1 
we can overcome the apparent obstacles to explicating the ongma . . • . . '11 
position and Its premises the coherence of the entire conceptton WI 
b . d ' . 

e 10 oubt. What we need is an account of what exactly constrams 
~he descriptive assumptions appropriate to the initial situation, that 
Is, what constrains them besides the constraints imposed from the 
?or~ative side, which consist of our considered convictions about 
JUStice. More generally, we need to know something more precise 
about .the stat~s. of the original position, phenomenal or otherwise; 
what zs the ongmal position, anyhow? 
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IN SEARCH OF THE MORAL SUBJECT 

I believe these questions can be answered, ifnot in Rawls' explicit 
language at least in terms consistent with his conception as a whole. 
Finding the answers may therefore involve certain departures from 
the text in order to make sense of the text. The justification for this 
interpretation will be found in hints and traces of evidence scattered 
throughout the text and, more importantly, in the sense it enables us 
to make of Rawls' theory as a whole, and in particular its ability to 
resolve certain problematic features of the original position we have 
been unable to resolve in any other way. 

But our point of departure is a point firmly within the text, in the 
notion of t!ftective equilibrium_}lS the method of justification that 
governs the conception as a whole. The key is to see the original 
position as the fulcrum of reflective equilibrium, in so far as it can be 
achieved. The original position is the fulcrum of the justificatory 
process in that it is the device through which all justification must 
pass, the place at which all arguments must arrive and from which 
they must depart. This is why a premise of the original position can 
be defended or attacked from either oftwo directions, on grounds of 
its plausibility (in a sense yet to be determined) or on grounds of its 
fit with our considered convictions about justice. 

In searching for the most favored description of this situation we work from 
both ends .... By going back and forth, sometimes altering the conditions of 
the contractual circumstances, at others withdrawing our judgments and 
conforming them to principle, I assume that eventually we shall find a 
description of the initial situation that both expresses reasonable conditions 
and yields principles which match our considered judgments duly pruned 
and adjusted. This state of affairs I refer to as reflective equilibrium (2o). 

The description of the original position is the product of two basic 
ingredients: our best judgments of'reasonableness and plausibility' 
(yet to be explicated) from one side, and our considered convictions 
of justice from the other. From the raw materials of our intuitions, 
properly filtered and shaped by the original position, a final product 
emerges. But it is a final product of dual dimensions, and in this lies 
the key to our account. For what issues at one end in a theory of 
justice must issue at the other in a theory of the person, or more 
precisely, a theory of the moral subject. Looking from one direction 
through the lens of the original position we see the two principles of 
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justice; looking from the other direction we see a reflection of 
ourselves. If the method of reflective equilibrium operates with the 
symmetry Rawls ascribes to it, then the original position must 
produce not only a moral theory but also '\Philosophical anthropology...:J 

Throughout most of his book, Rawls Is concerned primarily with 
the former. His aim is to produce a theory of justice, and so most of 
his attention is devoted to the argument from the original position to 
the principles ofjustice, and to a description of the original position 
which adequately anticipates the requirements of justice. He is 
understandably less concerned to pursue the argument in the oppo­
site direction, and accordingly less explicit about what would be 
found there. This may account in part for his greater clarity on the 
basis of our moral intuitions than on the origin and status of our 
'descriptive' intuitions (what makes them reasonable or unreason­
able, strong or weak, etc.). If this reconstruction is correct, then the 
independent yet provisional standard by which the reasonableness 
of our descriptive assumptions is assessed is given not by the laws of 
empirical psychology or sociology but instead by the nature of the 
moral subject as we understand it, which is to say by the constitutive 
understanding we have of ourselves. 
. G:iven that the aim of the conception is to produce a theory. of 
JUstice, there is a tendency to dismiss the sometimes unattractive 
moti~a~ional assumptions of the original position as part of a merely 
he~n~tic device of no independent or continuing interest once ~he 
prmciples of justice have been fully worked out. But if reflective 
e~uilibrium truly works both ways, then the account of human 
Circumstance that emerges once reflective equilibrium is achieved 
can n? more be dispensed with as the incidental product of a fictive 
contnvance than can the principles of justice themselves. Given the 
metho~ological symmetry of the original position, we cannot regard 
one of Its products as chaff to the other's wheat to be chucked away 
0??e the flour has been ground. We must be pre~ared to live with the 
VISion contained in the original position mutual disinterest and all, 
prepared to live with it in the sense ofac~epting its description as an 
accurate reflect' f h . · with Ion o uman moral circumstance consistent 
our understanding of ourselves. ' 

Finally we m · d . f the ori i ' .. ay. re.mm ourselves that the hypothetical nature 0 . . 

g nal posltton tnvttes the question: why should we take any interest tn tt, 
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moral or otherwise? Recall the answer: the conditions embodied in the description 
rif this situation are ones that we do in fact accept. Or if we do not, then we can be 
persuaded to do so by philosophical considerations of the sort occasionally 
introduced [emphasis added] (587). 

As the concepts of pure speculative reason are to Kant's moral 
theory, so the conditions embodied in the original position are to 
Rawls' theory of justice. 'They are not like the props and buttresses 
which usually have to be put behind a hastily erected building, but 
they are rather true members making the structure of the system 
plain' (Kant 1788: 7). 

These considerations powerfully suggest that implicit in Rawls' 
theory ofjustice is a conception of the moral subject that both shapes 
the principles of justice and is shaped in their image through the 
medium of the original position. It is this conception I propose to 
illuminate and explore. If it can somehow be made explicit, it should 
help not only to resolve the perplexities concerning the status of the 
original position, but also to assess the central claims of the concep­
tion as a whole. So where Rawls' main discussion tends to take the 
nature of the moral subject as given and argue through the original 
position to the principles ofjustice, I propose to work in the opposite 
direction, to take the principles ofjustice as provisionally given and 
argue back to the nature of the moral subject. In doing so, I take 
myself to be tracing the lineaments of an argument of the following 
kind: assuming we are beings capable ofjustice, and more precisely, 
beings for whom justice is primary, we must be creatures of a certain 
kind, related to human circumstances in a certain way. What then 
must be true of a subject for whom justice is the first virtue? And how 
is the conception of such a subject embodied in the original position? 

Now the description of this subject will have a distinctive logical 
status. It will in some sense be necessary, non-contingent, and prior 
to any particular experience- the 'must' in the formulation is not for 
nothing- but it will not of course be an analytic claim. It will in some 
sense be empirical, but not 'merely' empirical. Given the reflexive 
character of such descriptions, they are not merely descriptive but 
also partly constitutive of the kind of beings we are. Our knowing 
them is part of what makes them true, and makes us the reflexive, 
self-interpreting creatures that we are. 

One might describe a general account of these constituent features 
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of our self-understanding by a variety of names: a theory of the 
person, a conception of the self, a moral epistemology, a theory of 
human nature, a theory of the moral subject, a philosophical anthro­
pology. These descriptions carry differing, sometimes conflicting 
connotations, usually associated with the philosophical traditions 
from which they derive. To speak of human nature, for example, is 
often to suggest a classical teleological conception, associated with 
the notion of a universal human essence, invariant in all times and 
places. Talk of the self, on the other hand, tends to bias the issue in 
favor of individualistic notions and to suggest that the self­
understanding involved amounts merely to the coming to awareness 
of an individual person, as in psychotherapy, for example. These 
associations pose certain difficulties, for they threaten to beg the very 
question we seek to answer, namely, how the subject is constitute?, 
in what terms and on what scale it is properly conceived. To avoid 
confusion on this count, I should say in advance that the account I 
have in mind is a philosophical anthropology in the broadest sense; 
philosophical in that it is arrived at refl~ctively rather than by 
empirical generalization, anthropology in that it concerns the nature 
of the human subject in its various possible forms of identity. 

THE SELF AND THE OTHER: THE PRIORITY OF PLURALITY 

With th?se q~alifications as background, and with some reference to 

our earher discussion of the problem of the self we can proceed to 
' b' t reconstruct Rawls' reasoning about the nature of the moral su ~ec 

~s f?llo~s. For Rawls, the first feature of any creature capabl~ of 
JUStice Is that it be plural in number. Justice could not apply ~n a 
wo~ld where only one subject existed. It could only have place m a 
society 9f beings who were in some sense distinguishable one from 
anoth 'P · · 1 · · . the er. nncip es ofJustice deal with conflicting claims upon 
advantages won by social co-operation; they apply to the relatio~s 
amon~ several persons or groups. The word"contract"suggests this 

~ plur~lit~' ( I6). For there to be justice, there must be the possibility of 
confhctmg claims, and for there to be conflicting claims, there must 
be more than a single claimant. In this way; the plurality ofpers?ns 
can be seen as a nece . . 'b'l' fJ'usuce. . . ssary presuppositiOn of the posst I Ity o 

h 
Rawls InSists on the essential plurality of the human subject when 

e faults util"t · · . . h le the I anamsm for extendmg to soctety as a w 0 

so 



The self and the other 

principles of rational choice for one man. This is a fallacy, he argues, 
because it conflates diverse systems ofjustice into a single system of 
desire, and so fails to take seriously the distinction between persons. 
On utilitarianism, 'many persons are fused into one', and 'separate 
individuals are thought of as so many different lines'. But utilitarian­
ism is mistaken, for 'there is no reason to suppose that the principles 
which should regulate an association of men is simply an extension of 
the principle of choice for one man. On the contrary: if we assume 
that the correct regulative principle for anything depends on the 
nature of that thing, and that the plurality of distinct persons with separate 
systems of ends is an essential feature of human societies, we should not 
expect the principles of social choice to be utilitarian' [emphasis 
added] (28-g). 

Taking seriously 'the plurality and distinctiveness of individuals' 
means more than defending liberty and freedom of thought, and 
holding that the good of society consists in the advantages enjoyed by 
individuals, as the utilitarians did. It means understanding the 
plurality of persons to be an essential feature of any account of the 
moral subject, a postulate of philosophical anthropology. In this 
light, 'utilitarianism is not individualistic, at least when arrived at by 
the more natural course of reflection', for by conflating all systems of 
desires into one, it contradicts this essential postulate (2g). 

But in order for subjects to be plural, there must be something that 
differentiates them, some way of distinguishing one from another, 
some principle of individuation. For Rawls, our individuating char­
acteristics are given empirically, by the distinctive concatenation of 
wants and desires, aims and attributes, purposes and ends that come 
to characterize human beings in their particularity. Each individual 
is located uniquely in time and place, born into a particular family 
and society, and the contingencies of these circumstances, together 
with the interests and values and aspirations to which they give rise, 
are what set people apart, what make them the particular persons 
they are. 

Within any group of persons, especially those of similar circumst­
ances, there will likely be found certain overlapping characteristics, 
certain interests held in common. But notwithstanding even the 
closest similarity of situation, no two persons could ever be said to be 
identically situated, nor could it be that any two persons had identic­
al aims and interests in every respect, for if they did, it would no 
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longer be clear how we could identify them as two distinguishable 
persons. In this way, the essential plurality of persons is assured, or 
perhaps better, defined. For Rawls, the fact of our fundamental 
plurality is a necessary presupposition of our being creatures capable 
of justice. What any particular person's individuality actually con­
sists in, however, is an empirical matter. The fundamental feature of 
the moral subject is its plurality, and given the means of individua­
tion, the number of its plurality corresponds to the number of 
empirically-individuated human beings in the world. All of which is 
to say that on Rawls' view of the moral subject, every individual 
human being is a moral subject, and every moral subject is an 
individual human being. , 

At this point it might reasonably be asked whether, on Rawls 
conception of the person, unity as well as plurality might appear as 
an essential feature of the moral subject, equally necessary a presup­
position ofthe view that man is a creature capable ofjustice. Indee~, 
Rawls describes the circumstances of justice as 'the normal condi­
tions under which human co-operation is both possible and nec~s­
sary', and from this it might be thought that where the essential 
plurality of the moral subject makes human co-operation necess.ary, 
some essential unity of persons makes human co-operation possible. 
But this would misunderstand the logic of Rawls' conception, an.d 
threaten to undermine the priorities on which the deontological ethiC 
depends. I believe he would answer roughly as follows: . 

While it is true that the principle of unity has an important place.m 
J. t' f: · ( · . h 'd [social us Ice as airness seem particular the account oft e I ea 0 . 

· · · · with umon, sectwn 79), it is a mistake to accord it an equal pnonty .. 
1 I' . . ThiS IS P ura Hy; It IS not essential to our nature in the same way. 

because any account of the unity of human subjectivity must presup­
pose its plurality, in a way that is not true in reverse. This can be seen 
'f 'd h · nture I we consi er t e notion of a human society as a co-operauve ve 
for ~utual advantage, marked as it typically is by a conflict as well as 
a d · f · · as we n 1 entity o Interests. Now the conflict of interests anses, 
ha c. · have . ve seen, 'rom the fact that the subiects of co-operauon 
d fii · J e of a 1 erent Interests and ends and this fact follows from the natur 
being capable of justice a; all. The identity of interests, ho':e~~r, 
expresses the fact that the parties happen to have suitably sirnilalr 
needs d · · utua v an Interests such that co-operation among them IS rn ' 
advantageous. And this fact, that their needs and interests happen to 
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coincide in such a way, does not follow from the nature of their 
subjectivity, but merely from the happy accident of their circum­
ances. That they are able to come together to co-operate for mutual 
advantage presupposes an antecedent plurality. Co-operation is by 
its very nature co-operation between or among agents, whose plural­
ity must therefore be antecedent to the identity of interests they 
realize in co-operative association. 

The essential idea is that we want to account for the social values, for the 
intrinsic good of institutional, community. and associatiw activities, by a 
conception of justice that in its theoretical basis is indi,·idualistic. For 
reasons of clarity among others, we do not want to rely on an undefined 
concept of community, or to suppose that society is an organic whole with a 
life of its own distinct from and superior to that of all its members in their 
relations with one another. Thus the contractual conception of the original 
position is worked out first .... From this conception, howe\Tr indi,·idualis­
tic it might seem, we must ewntually explain the value of communitv 
(264-s). 

That we are distinct persons, characterized by separate systems of 
ends, is a necessary presupposition of a being capable of justice. 
What in particular our ends consist in, and whether they happen to 
coincide or overlap with the ends of others, is an empirical question 
that cannot be known in advance. This is the sense- epistemological 
rather than psychological- in which the plurality of subjects is given 
prior to their unity. We are distinct individuals first, and then 
(circumstances permitting) we form relationships and engage in 
co-operative arrangements with others. The point is not that persons 
co-operate out of selfish motives alone, but rather that our know­
ledge of the basis of plurality is given prior to experience, while our 
knowledge of the basis of unity or co-operation can only come in the 
light of experience. In any particular instance, we just have to see 
whether or not the basis for co-operation exists. 

Jhe priority of plurality over unitJ:J or the notion of the antecedent 
individuation of the subject, describes the terms of relation between 
the self and the other that must obtain for justice to be primary. But 
before our reconstruction of Rawls' conception of the person can be 
complete, we must consider a parallel issue, and this is the relation of 
the self to its ends. 
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THE SELF AND ITS ENDS: THE SUBJECT OF POSSESSION 

On the deontological ethic, 'the self is prior to the ends which are 
affirmed by it' (560). For Rawls, giving an account of this priority 
poses a special challenge, for his project rules out a self that achieves 
its priority by inhabiting a transcendent or noumenal realm. In 
Rawls' view, any account of self and ends must tell us not one thing 
but two things: how the self is distinguished from its ends, and also 
how the self is connected to its ends. Without the first we are left with 
a radically situated subject; without the second, a radically disem­
bodied subject. 

Rawls' solution, implicit in the design of the original position, is to 
conceive the self as a subject of possession, for in possession the selfis 
distanced from its ends without being detached altogether. The 
notion of the self as a subject of possession can be located in the 
assumption of mutual disinterest. This assumption looks on the 
surface like a psychological assumption- it says the parties tak~ no 
interest in one another's interests- but given its place in the orig1~al 
position it works instead as an epistemological claim, as a cl~I~ 
about the forms of self-knowledge of which we are capable. This IS 

why Rawls can coherently maintain that the assumption ofmutu~l 
disinterest is 'the main motivational condition of the original posi­
tion' (189), and yet 'involves no particular theory ofhuman motiva­
tions' (130). 

We can now see how this is so. The assumption of mutual disin­
terest is not an assumption about what motivates people, but ~n 
assumption about the nature of subjects who possess motivations 1~ 
general. It concerns the nature of the self (that is, how it is consti­
tuted, how it stands with respect to its situation generally), not the 
nature of the self's desires or aims. It concerns the subject of interests 
and ends, not the content of those interests and ends, whatever they 
may ~appen to be. As .Kant argues that all experience m~s~ be t~~ 
expenence of some subJect, Rawls' assumption of mutual dtsmtere 
holds that all interests must be the interests of some subject. 

~!though the interests advanced by these plans are not assumed to be 
Interests in the self, they are interests of a self that regards its conception of the 
good as worthy of recognition [emphasis added] (127). 

I make no rest · t' . . . fthe good nc Ive assumptions about the parties' conceptwns 0 . 

except that they are rational long-term plans. While these plans determme 
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the aims and interests of a self, the aims and interests are not presumed to be 
egoistic or selfish. Whether this is the case depends upon the kinds of ends 
which a person pursues. If wealth, position, and influence, and the acco­
lades of social prestige are a person's final purposes, then surely his concep­
tion of the good is egoistic. His dominant interests are in himself, not merely, 
as they must always be, interests of a self [emphasis added] ( 1 29). 

In the assumption of mutual disinterest, we find the key to Rawls' 
conception of the subject, the picture of the way we must be to be 
subjects for whomjustice is primary. But the notion of the self as a 
subject of possession, taken alone, does not complete the picture. As 
the account of plurality suggests, not just any subject of possession 
will do, but only an antecedently individuated subject, the bounds of 
whose self are fixed prior to experience. To be a deontological self, I 
must be a subject whose identity is given independently of the things 
I have, independently, that is, of my interests and ends and my 
relations with others. Combined with the idea of possession, this 
notion of individuation powerfully completes Rawls' theory of the 
person. We can appreciate its full consequences by contrasting two 
aspects of possession- two different ways an interest can be 'of a self' 
-and seeing how the notion of antecedent individuation commits the 
deontological self to one of them. 

In so far as I possess something, I am at once related to it and 
distanced from it. To say that I possess a certain trait or desire or 
ambition is to say that I am related to it in a certain way- it is mine 

rather than yours- and also that I am distanced from it in a certain 
way- that it is mine rather than me. The latter point means that if I 
lose a thing I possess, I am still the same 'I' who had it; this is the 
sense, paradoxical at first but unavoidable on reflection, in which the 
notion of possession is a distancing notion. This distancing aspect is 
essential to the continuity of the self. It preserves for the self a certain 
dignity and integrity by saving it from transformation in the face of 
the slightest contingency. Preserving this distance, and the integrity 
it implies, typically requires a certain kind of self-knowledge. To 
preserve the distinction between what is me and what is (merely) 
mi'!;e, I must know, or be able to sort out when the occasion demands, 
something about who I am. Thus, Odysseus was able to survive his 
treacherous journey home by donning various disguises, and his 
ability to do so presupposed an understanding of who he was, to 
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being with, so to speak. Since his self-knowledge preceded his 
experience in this sense, he was able to return home the same person 
who had left, familiar to Penelope, untransfigured by his journey, 
unlike Agamemnon, who returned a stranger to his household and 
met a different fate/ 

It is a consequence of the dual aspect of possession that it can fade 
or diminish in two different ways. I gradually lose possession of a 
thing not only as it is distanced from my person, but also as the 
distance between my self and the thing narrows and tends toward 
collapse. I lose possession of a desire or an ambition as my commit· 
ment to it fades, as my hold on it becomes more attenuated, but also, 
after a certain point, as my attachment to it grows, as it gradually 
becomes attached to me. As the desire or ambition becomes in· 
creasingly constitutive of my identity, it becomes more and more me, 
and less and less mine. Or as we might say in some cases, the le~s I 
possess it, and the more I am possessed by it. Imagine that a deSlfe, 
held tentatively at first, gradually becomes more central to ~y 
overall aims, until finally it becomes an overriding consideration ill 

-·>all I think and do. As it grows from a desire into an 9bses~L0E' I 
possess it less and it possesses me more until finally it becomes 
indisti_nguishable from my identity. ' . 

A different sort of example: in so far as the American Declarati_on 
oflndependence is correct, that man is endowed by his Creator WJth 
certai? inalienable rights that among them are life, liberty, and the 
pursmt of happiness, its famous litany describes not what we hav~ as 
free men but rather what we are. The endowment is less a possessiOn 
than a nature of a certain kind· he who would abnegate his liberty or 

· . ' ' nts pursue a miserable existence would experience these endowme 
not as possessions but as constraints. In so far as these rights a~e 
tr_uly inalienable, a man is no more entitled to do away with them_ ill 
hts own case than to take them from another. Suicide is on a parWJth 
murder d 11· · lent to . ' an se mg oneself into slavery is morally eqmva 
enslavmg another. 

As thes · · h human e Images suggest, possession is bound up Wit h 
ag~ncy and a sense of self-command. Dispossession, from bot 
pomts of vi b · When ew, can e understood as a kind of disempowenng. 
my possession of an object fades whether because it slips fro~ mY 
grasp or lo 1 ' 1 d disem· oms so arge before me that I am overwhe me ' 
2 I am indebted fi h" or t IS example to Allen Grossman. 
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powered in the face of it, my agency with respect to the object is 
diminished as well. Each challenge is associated with a different 
notion of agency, which implies, in turn, a different account of the 
relation of the self to its ends. We can think of the two dimensions of 
agency as different ways of repairing the drift toward dispossession, 
and distinguish them by the way they work to restore a sense of 
self-command. 

The first kind of dispossession involves the distancing of the end 
from the self whose end it once was. It becomes increasingly unclear 
in what sense this is my end rather than yours, or somebody else's, or 
no one's at all. The self is disempowered because dissociated from 
those ends and desires which, woven gradually together into a 
coherent whole, provide a fixity of purpose, form a plan of life, and so 
account for the continuity of the self with its ends. Where the self is 
regarded as given prior to its ends, its bounds fixed once and for all 
such that they are impermeable, invulnerable to transformation by 
experience, such continuity is perpetually and inherently problema­
tic; the only way it can be affirmed is for the self to reach beyond 
itself, to grasp as an object of its will the ends it would possess, and 
hold them, as it always must, external to itself.' 

The second kind of dispossession disempowers in another way. 
Here, the problem is not to overcome the distance created by the drift 
of the end from the self, but rather to recover and preserve a space 
that increasingly threatens to collapse. Crowded by the claims and 
pressures of various possible purposes and ends, all impinging indis­
criminately on my identity, I am unable to sort them out, unable to 
mark out the limits or the boundaries of my self, incapable of saying 
where my identity ends and the world of attributes, aims, and desires 
begins. I am disempowered in the sense oflacking any clear grip on 
who, in particular, I am. Too much is too essential to my identity. 
Where the ends are given prior to the self they constitute, the bounds 
of the subject are open, its identity infinitely accommodating and 
ultimately fluid. Unable to distinguish what is mine from what is me, 
I am in constant danger of drowning in a sea of circumstance. 

We might understand human agency as the faculty by which the 

3 Compare Kant ( 1797: 62): 'Therefore, the relation of having something external to oneself 
as one's own (property) consists of a purely de jure union of the Will of the subject with that 
object, independently of his relationship to it in space and time and in accordance with the 
concept of intelligible possession.' 
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self comes by its ends. This acknowledges its close connection with 
the notion of possession without begging the question which dimen­
sion of possession is at stake, nor the question of the relative priority 
of self and ends. For if I am a being with ends, there are at least two 

' ) ways I might 'come by' them: one is by choice, the other by 
discovery, by 'finding them out'. The first sense of 'coming by' we 
might call the voluntarist dimension of agency, the second sense the 
cognitive dimension. Each kind of agency can be seen as repairing a 
different kind of dispossession. 

Where the self is disempowered because detached from its ends, 
dispossession is repaired by the faculty of agency in its voluntarist 
sense, in which the self is related to its ends as a willing subject to the 
objects of choice. The relevant agency involves the exercise of~ill, 
for it is the will that is able to transcend the space between the subject 
and its object without requiring that it be closed. . 

Where the self is disempowered because undifferentiated from '.ts 
ends, dispossession is repaired by agency in its cognitive sense, m 
which the self is related to its ends as a knowing subject to the objects 
of understanding. Where the ends of the self are given in advance,_the 
relevant agency is not voluntarist but cognitive, since the subject 

··· ac~ieves self-command not by choosing that which is already ~i~en 
~ thts.would be unintelligible) but by reflecting on itself and inqUlnng 
mto Its constituent nature discerning its laws and imperatives, and . . , ·n 
acknowledgmg Its purposes as its own. Where the faculty of WI 

seeks_ to reverse the drifting apart of self and ends by restoring a 
certam continuity between them reflexivity is a distancing faculty, 

d · · · ' · the an· Issues m a certam detachment. It succeeds by restonng . 
s_hrunken space between self and ends. In reflexivity, the selfturns.'ts 
hghts inward upon itself, making the self its own object of inquiry 
a~d ~eflection. Whe~ I am ~ble to reflect on my obsession, able.:~ 
pick It ~ut and make It an obJect of my reflection, I thereby estabh 

---) a certam space between it and me and so diminish its hold. It 
becomes mor "b ' . f 'd tity and . e an attn ute and less a constituent o my I en ' 
so dtssolves from an obsession to a mere desire. . 

Where ~h~ ~u~ject is regarded as prior to its ends, self-knowledge!~ 
not~ pos~Ibthty m this sense, for the bounds it would define are take 
as giVen m ad fi · . · f tecedent . . . vance, unre ecttvely by the prmciple o an . 
mdtvtduation. The bounds of the seif are fixed and within them alliS 
transparent Th 1 J?' (for the · ere evant moral question is not 'Who am · 
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answer to this question is given in advance) but rather '\Vhat ends 
shall I choose?' and this is a question addressed to the will. 

For the self whose identity is constituted in the light of ends 
already before it, agency consists less in summoning the will than in 
seeking self-understanding. The relevant question is not what ends 
to choose, for my problem is precisely that the answer to this 
question is already given, but rather who I am, how I am to discern 
in this clutter of possible ends what is me from what is mine. Here, 
the bounds of the self are not fixtures but possibilities, their contours 
no longer self-evident but at least partly unformed. Rendering them 
clear, and defining the bounds of my identity are one and the same. 
The self-command that is measured in the first case in terms of the 
scope and reach of my will is determined in the second by the depth 
and clarity of my self-awareness. 

We can now see how the cluster of assumptions associated with the 
~oluntarist notion ofagencund the distancing aspect of possession 
fill out Rawls' theory of the person. The notion of a subject of 
possession, individuated in advance and given prior to its ends, 
seems just the conception required to redeem the deontological ethic 
without lapsing into transcendence. In this way, the self is distin­
guished from its ends- it stands beyond them, at a distance, with a 
certain priority- but is also related to its ends, as willing subject to 
the objects of choice. 

The voluntarist notion of agency is thus a key ingredient in Rawls' ~­
conception, and plays a central role in the deontological ethic as a 
whole. 'It is not our aims that primarily reveal our nature' (s6o), but 
rather our capacity to choose our aims that matters most, and this 
capacity finds expression in the principles of justice. 'Thus a moral 
person is a subject with ends he has chosen, and his fundamental 
preference is for conditions that enable him to frame a mode of life 
that expresses his nature as a free and equal rational being as fully as 
circumstances permit' (561). This, finally, is why we cannot regard 
justice as just one value among others. 'In order to realize our nature 
we have no alternative but to plan to preserve our sense of justice as 
governing our other aims' (57 4). 

INDIVIDUALISM AND THE CLAIMS OF COMMUNITY 

In our reconstruction of the deontological subject we find at last the 
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standard by which the descriptive premises of the original position 
may be assessed, the counterweight to our moral intuitions that 
provides Rawls' reflective equilibrium with a test at both.ends. It is 
this conception of the subject, and no particular account of human 
motivations, that the assumption of mutual disinterest conveys. 

We may recall that on Rawls' account, 'the postulate of mutual 
disinterest in the original position is made to insure that the prin­
ciples of justice do not depend upon strong assumptions' (I 29), and 
the point of avoiding strong assumptions is to make possible the 
derivation of principles that Ldo not presuppose any particular 
conception of the good.:..JLiberty in adopting a conception of the good 
is limited only by principles that are deduced from a doctrine which 
imposes no prior constraints on these conceptions. Presuming 
mutual disinterest in the original position carries out this idea' ( 254). 
Strong or controversial assumptions would threaten to impose a 
particular conception of the good, and so bias the choice of principles 
in advance. 

How strong or weak, then, are the assumptions that form Rawls' 
conception of the person? \Vith what range of values and ends are 
they compatible? Are they weak and innocent enough to avoid ruling 
out any conceptions of the good in advance? W c have already seen 
that ~he ~mpiricist reading of the original position produces a li~any 
of ObJectiOns on this score; the circumstances ofjustice and espeCially 
~he. a~sumption of mutual disinterest are thought to introduce an 
Individualistic bias, and to rule out or otherwise devalue such 
motives as benevolence, altruism, and communitarian sentiments. 
~s .o~e critic has written, the original position contains 'a str.ong 

L Individualistic bia§.Jwhich is further strengthened by the motivatiOn· 
al assumptions of mutual disinterest and absence of envy .... The 
original position seems to presuppose not just a neutral theory of the 
good, but a liberal, individualistic conception according to which t~e 
best that b · h · [hiS can e WIS ed for someone is the unimpeded pursuit 0 , 

own path, provided it does not interfere with the rights of others 
(Nagel I973: g-Io). , 

. ~u~ as Rawls rightly insists, his theory is not the 'narrowly 
Individualistic d · ' h . . . . . pposes. 'O octnne t at the empiriCist obJeCtiOn su 

nee the point of the assumption of mutual disinterest is und~r-
stood the ob' · d' g Its . . .' ~ect10n seems misplaced' (584 ). Notwithstan lfl, 
Individualist dim · · . d c d private ension, JUStice as fairness does not e1en 
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society as an ideal (522f ), or presuppose selfish or egoistic motiva­
tions (129), or oppose communitarian values. 'Although justice as 
fairness begins by taking the persons in the original position as 
individuals ... this is no obstacle to explicating the higher-order 
moral sentiments that serve to bind a community of persons 
together' ( 1 92). 

Rawls has emphasized in particular that the assumption of mutual 
disinterest does not bias the choice of principles in favor of indi­
vidualistic values at the expense of communitarian ones. Those who 
suppose that it does overlook the special status of the original posi­
tion, and mistakenly assume that the motives attributed to the 
parties are meant to apply generally to actual human beings or to 
persons in a well-ordered society. But neither is the case. The 
motives attributed to the parties in the original position neither 
reflect the actual motivations current in society nor determine direct­
ly the motives of persons in a well-ordered society. 

Given the restricted scope of these assumptions, Rawls argues, 
'there seems to be no reason ofThand why the ends of people in a 
well-ordered society should be predominantly individualistic' (I 97 5: 
544). Communitarian values, like any other values individuals 
might choose to pursue, would likely exist, and possibly even flourish 
in a society governed by the two principles of justice. 

There is no reason why a well-ordered society should encourage primarily 
individualistic values if this means ways of life that lead individuals to 
pursue their own way and to have no concern for the interest of others 
(although respecting their rights and liberties). Normally one would expect 
most people to belong to one or more associations and to have at least some 
collective ends in this sense. The basic liberties are not intended to keep 
persons in isolation from one another, or to persuade them to live private 
lives, even though some no doubt will, but to secure the right of free; 
movement between associations and smaller communities ( r 97 5: 550) · 

On Rawls' conception of the person, my ends are~enevolent or 
communitaria111when they take as their object the good of another, or 
of a group of others with whom I may be associated, and indeed there 
is nothing in his view to rule out communitarian ends in this sense. 
All interests values and conceptions of the good are open to the 

' ' -Rawlsian self, so long as they can be cast as the interests of a subject 
individuated in advance and given prior to its ends, so long, that is, 
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as they describe the objects I seek rather than the subject I am. Only 
the bounds of the self are fixed in advance. 

-) But this suggests a deeper sense in which Rawls' conception is 
individualistic. We can locate this individualism and identify the 
conceptions of the good it excludes by recalling that the Raw lsi an self 
is not only a subject of possession, but an antecedently individuated 
subject, standing always at a certain distance from the interests it 
has. One consequence of this distance is to put the self beyond the 
reach of experience, to make it invulnerable, to fix its identity once 
and for all. No commitment could grip me so deeply that I could not 
understand myself without it. No transformation oflife purposes and 
plans could be so unsettling as to disrupt the contours of my identity. 
No project could be so essential that turning away from it would call 
into question the person I am. Given my independence from the 
values I have, I can always stand apart from them; my public 
identity as a moral person 'is not affected by changes over time' in my 
conception of the good (Rawls 1g8o: 544-5): 

But a self so thoroughly independent as this rules out any concep­
tion of the good (or of the bad) bound up with possession in the 
constitutive sense. It rules out the possibility of any attachment (or 

. obsession) able to reach beyond our values and sentiments to engage 
our identity itself. It rules out the possibility of a public life in which, 
for good or ill, the identity as well as the interests of the participants 
could be at stake. And it rules out the possibility that common 
purposes and ends could inspire more or Jess expansive self­
understandings and so define a community in the constitutive sense, 
a co_m~unity describing the subject and not just the objects of sh~r~d 

I aspiratiOns. ~ore gene;.ally, Ra~ls'. account rules o~t t~e ~ossiblhty 
of what we might call mtersubJeCtive' or 'intrasubJecuve forms of 
self-und~rstanding, ways of conceiving the subject that do _not 
~ssume Its bounds to be given in advance. Unlike Rawls' conceptwn, 
mtersubjective and intrasubjective conceptions do not assu~e that 
to speak of t~e self, from a moral point of view, is necessanly and 
unproblem~tic~lly to speak of an antecedently-individuated_ self. 

IntersubJeCtive conceptions allow that in certain moral Circum· 
s~ances; th~ ~elevant description of the self may embrace more ~h~~ a 
smgle, Individual human being, as when we attribute responsiblhty 

4 Rawls suggests at · h . . . b imilarly · one pomt t at my pnvate Identity as a moral person m1ght not e s 
Immune from con tit · h s uuve attac ments (198o: 545). Seep. 182, below. 
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or affirm an obligation to a family or community or class or nation 
rather than to some particular human being. Such conceptions are 
presumably what Rawls has in mind when he rejects, 'for reasons of 
clarity among others', what he calls 'an undefined concept of com­
munity' and the notion that 'society is an organic whole' (264), for 
these suggest the metaphysically troubling side ofKant which Rawls 
is anxious to replace. 

lntrasubjective conceptions, on the other hand, allow that for 
certain purposes, the appropriate description of the moral subject 
may refer to a plurality of selves within a single, individual human 
being, as when we account for inner deliberation in terms of the pull 
of competing identities, or moments of introspection in terms of 
occluded self-knowledge, or when we absolve someone from respon­
sibility for the heretical beliefs 'he' held before his religious 
conversion. On intrasubjective conceptions, to speak of selves within 
a(n) (antecedently-individuated empirical) self is not merely meta­
phorical but sometimes of genuine moral and practical import. 

While Rawls does not reject such notions explicitly, he denies 
them by implication when he assumes that to every individual 
person there corresponds ae_ingle sys tern of desire~ and that utili tar­
ianism fails as a social ethic in mistakenly applying to society the 
principles of choice appropriate for one man. Since he takes for 
granted that every individual consists of one and only one system of 
desires, the problem of conflating desires does not arise in the 
individual case, and the principle of rational prudence can properly 
govern one's conduct toward oneself. 'A person quite properly acts, 
at least when others are not affected, to achieve his own greatest 
good, to advance his rational ends as far as possible' (23). Whereas 
society consists of a plurality of subjects and so requires justice, in 
private morality, utilitarianism seems to suffice; where others are not 
involved, I am free to maximize my good without reference to the 
principle of right.' Here again Rawls departs from Kant, who 

5 In his discussion of deliberative rationality, Rawls stops just short of acknowledging an 
intrasubjective dimension and admitting the concept of right as a constraint on private 
moral choice: 'One who rejects equally the claims of his future self and the interests of 
others is not only irresponsible with respect to them but in regard to his own person as well. 
He does not see himself as one enduring individual. Now looked at in this way, the principle 
of responsibility to self resembles a principle of right .... The person at one time, so to speak, 
must not be able to complain about actions of the person at another time' [emphasis 
added] (423). 
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emphasized the concept of 'necessary duty to oneself', and applied 
the category of right to private as well as public morality (Kant I 785: 
8g-go, g6-7, IOI, 105). 

The assumptions of the original position thus stand opposed in 
advance to any conception of the good requiring a more or less 

. expansive self-understanding, and in particular to the possibility of 
\ community in the constitutive sense. On Rawls' view, a sense of 

community describes a possible aim of antecedently individuated 
selves, not an ingredient or constituent of their identity as such. This 
guarantees its subordinate status. Since 'the essential unity of the self 
is already provided by the concept of right' (563), community must 
find its virtue as one contender among others within the framework 
defined by justice, not as a rival account of the framework itself. The 
question then becomes whether individuals who happen to espouse 
communitarian aims can pursue them within a well-ordered society, 
antecedently defined by the principles of justice, not whether a 
well-ordered society is itself a community (in the constitutive sense). 
'There is, to be sure, one collective aim supported by state power for 
the whole well-ordered society, a just society wherein the commo.n 
conception of justice is publicly recognized; but within this 
framework communitarian aims may be pursued, and quite possibly 
by the vast majority of persons' (Rawls 1975: 550). 

We can see now more clearly the relation between Rawls' theory of 
the person and his claim for the primacy of justice. As a person's 
values and ends are always attributes and never constituents of the 

··" self, so a sense of community is only an attribute and never .a 
constituent of a well-ordered society. As the self is prior to the aims It 
a~rms, so a well-ordered society, defined by justice, is prior to t~e 
aims- communitarian or otherwise- its members may profess. ThiS 
is the ~ense, both moral and epistemological, in which justice is the 
first vutue of social institutions. 

Our reconstruction of Rawls' conception of the person now co~­
plete, it remains to assess this conception and the deontolo.gical. ethl~ 
It must support. We have seen that the assumptions contamed 10 th 

. . I d 
?ngma position are strong and far-reaching rather than weak an 
Innocuous, though not for the reasons the empiricist objection su?­
gests. These assumptions do not admit all ends, but rule out Ill 
advance any end whose adoption or pursuit could engage or trans-
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form the identity of the self, and they reject in particular the 
possibility that the good of community could consist in a constitutive 
dimension of this kind. 

If it therefore cannot be said that Rawls' principles derive 'from a 
doctrine which imposes no prior constraints' on conceptions of the 
good, still it might be argued that the conceptions he exdudes are 
somehow dispensable, that it is possible to account for justice and to 
arrive at a conception of a well-ordered society without them. Rawls' 
theory ofjustice is just such an attempt. In order to assess it, we must 
descend from deontological meta-ethics to consider first-order prin­
ciples. In the chapters that follow, I shall argue that Rawls' concep~ 
tion of the person can neither support his theory of justice nor 
plausibly account for our capacities for agency and self-reflection; 
justice cannot be primary in the way deontology requires, for we 
cannot coherently regard ourselves as the sort of beings the deon to-
logical ethic requires us to be. _ _.J 



2 

Possession, Desert, and Distributive 
Justice 

Having clarified the status of Rawls' motivational assumptions, we 
can now put his theory of the person and his theory of justice side by 
side to check for the fit between them. In this way we can work within 
the argument from reflective equilibrium, by asking whether the 
theory of the person contained in the original position corresponds to 

the principles of justice it must both shape and reflect. Of special 
interest for this purpose is the difference principle, the principle that 
permits only those inequalities that work to the benefit of the least 
advantaged members of society. We shall see in this chapter that an 
adequate defense of the difference principle must presuppose a 
conception of the person unavailable on deontological assumptions, 
that we cannot be subjects for whom justice is primary and also be 
subjects for whom the difference principle is a principle of justice. A 
central focus will be on the role of desert in distributive justice, and 
on the conception of possession it requires. To explore these issu~s, 
we begin by contrasting Rawls' views with various competing dis­
tributive theories, and in particular the rival, but in some ways 
strikingly similar theory defended by Robert Nozick (1974). 

LIBERTARIANISM TO EGALITARIANISM 

Fro~ a practical political point ofview, the positions of Rawls and 
Noz1ck are clearly opposed. Rawls, the welfare-state liberal, and 
Nozick, the libertarian conservative define between them the 
clearest alternatives the American poiitical agenda has to offer, at 
least where issues of distributive justice are concerned. And yet, from 
a philoso~hical point of view, they have much in common. B~th 
define t?eu positions in explicit opposition to utilitarianism, which 
each reJects on the grounds that it denies the distinction between 
~ersons. ~ot? .offer instead a rights-based ethic said to secure the 
h.berty of md1v1d uals more completely. Although N ozick' s account of 
nghts owes much to Locke, both appeal to Kant's precept to treat 
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every person as an end and not merely as a means, and seek princi­
ples of justice that embody it. Both deny that there exists any social 
entity above or beyond the individuals who comprise it. As Nozick 
writes, echoing Rawls in both principle and rhetoric, 

Side constraints upon action [that is, unqualified prohibitions] reflect the 
underlying Kantian principle that individuals are ends and not merely 
means .... Side constraints express the inviolability of other persons. But 
why may not one violate persons for the greater social good? Individually, 
we each sometimes choose to undergo some pain or sacrifice for a greater 
benefit or to avoid a greater harm .... But there is no social entiry with a good 
that undergoes some sacrifice for its own good. There are only individual 
people, different individual people, with their own individual lives. Using 
one of these people for the benefit of others, uses him and benefits the others. 
Nothing more .... To use a person in this way does not sufficiently respect 
and take account of the fact that he is a separate person, that his is the only 
life he has (1974: go-g). 

The moral side constraints upon what we may do, I claim, reflect the fact of 
our separate existences. They reflect the fact that no moral balancing act 
can take place among us; there is no moral outweighing of one of our lives by 
others so as to lead to a greater overall social good. There is no justified 
sacrifice of some of us for others ( 1974: gg). 

Both theorists emphasize what Rawls calls 'the plurality and 1 
distinctness of persons' and what Nozick calls 'the fact of our sepa- 1 
rate existences'. This is the central moral fact that utilitarianism 
denies and that an individualistic, rights-based ethic affirms. On this 
moral fact, and on the importance of rights, Rawls and Nozick 
emphatically agree. And yet Rawls arrives at a theory of justice on 
which social and economic inequalities are permitted only in so far as 
they benefit the least well off, while Nozick holds justice to consist in 
voluntary exchanges and transfers alone, ruling out redistributive 
policies altogether. How then do their theories of justice come so 
sharply to diverge? Fortunately, the point of divergence can be 
located with some precision, since Rawls, in developing his second 
principle ofjustice (the one containing the difference principle), lays 
out a line of reasoning that begins with a position similar to Nozick's 
and ends with his own. 

Rawls considers three possible principles by which the distribu­
tion of social and economic benefits might be regulated or assessed: 
natural liberty (similar to Nozick's 'entitlement theory'), liberal 
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equality (akin to a standard meritocracy), and democratic equality 
(based on the difference principle). The sys tern of natural liberty 
defines as just whatever distribution results from an efficient market 
economy in which a formal (i.e. legal) equality of opportunity 
prevails, such that positions are open to those with the relevant 
talents. Rawls finds this principle inadequate on the grounds that the 
distribution it sanctions tends simply to reproduce the initial dis­
tribution of talents and assets; those substantially endowed will wind 
up with substantial shares, and those with meager assets will end 
with meager results. Where the outcome tends simply to reproduce 
the initial distribution, it is possible to call it just only on the 
additional assumption that initial endowments were justly distri­
buted. But this assumption cannot be established. 'The initial 
distribution of assets for any period of time is strongly influenced by 
natural and social contingencies', and as such is neither just nor 
unjust but simply arbitrary. And since there is nothing to recom­
mend the justice of initial endowments, to install them in the name of 
justice is to incorporate the arbitrariness of fortune, nothing more. 
'~ntuitively, the most obvious injustice of the system of natu~al 
hberty is that it permits distributive shares to be improperly m­
fluenced by these factors so arbitrary from a moral point ofview' 
( 72). 

The principle of liberal equality seeks to remedy the injustice of 
ll.b · nd natura I erty by going beyond formal equality of opportunitY a 

correcting, where possible, for social and cultural disadvantages. 
!he aim is a kind of 'fair meritocracy', in which social and cul~~ral 

l . · ues meq~a Ities. are mitigated by equal educational opportuni ' 
ce:tai_n redistributive policies, and other social reforms. On th~ 
principle ofliberal equality, the ideal is to provide all an 'equal ~ta.rt' 
so. t~at those with similar native talents and capacities and a suntl~ 
wllhngness to exercise them would have 'the same prospects. 
~uccess regardless of their initial place in the social system, that~~~ 
Irrespective of the income class into which they are born. In a 
sectors 0 : society there should be roughly equal prospects of cult~~e 
and achievement for everyone similarly motivated and endo~ n~ 
The expectations of those with the same abilities and aspirauo 

shoBuld no~ be affected by their social class' ( 73). he 
ut while l'b 1 · . t over t I era equahty represents an Improvemen · 

system f 1 . r · e' fatr 0 natura hberty, 'intuitively it still appears de1ecuv · 
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opportunity, however full, is too weak an assault on the arbitrariness 
of fortune. 

Even if it works to perfection in eliminating the influence of social contin­
gencies, it still permits the distribution of wealth and income to be deter­
mined by the natural distribution of abilities and talents. Within the limits 
allowed by the background arrangements, distributive shares are decided 
by the outcome of the natural lottery; and this outcome is arbitrary from a 
moral perspective. There is no more reason to permit the distribution of 
income and wealth to be settled by the distribution of natural assets than by 
historical and social fortune ( 73-4). 

Once we are struck by the arbitrariness of initial endowments 
determining life prospects generally, we are bound on reflection to be 
as disturbed by the influence of natural contingencies as social and 
cultural ones. 'From a moral standpoint, the two seem equally 
arbitrary' ( 75). The same reasoning that leads us to favor a 'fair 
meritocracy' (as in liberal equality) over a purely formal equality of 
opportunity (as in natural liberty) naturally leads us further to seek 
what Rawls calls the democratic conception. But it seems clear that 
the democratic conception cannot be found in a simple extension of 
the principle affair opportunity. For one thing, it would be virtually 
impossible to extend opportunity so completely as to eradicate even 
those inequalities stemming from social and cultural conditions 
alone. The institution of the family, for one, makes it 'impossible in 
practice to secure equal chances of achievement and cui ture for those 
similarly endowed' (74). But even if compensatory education and 
other reforms could fully, or even nearly, correct for social and 
cultural deprivation, it is difficult if not vaguely forbidding to im­
agine what kind of social policies would be required to 'correct' in a 
comparable way for the contingencies of natural fortune. What is 
needed, then, is a conception that nullifies the effect of these differ­
ences while at the same time acknowledging their intractability. 

Some commentators, and particularly those hostile to the prin­
ciple of democratic equality, describe the next logical step as a move 
from equality of opportunity to equality of result. In their view, any 
theory ofjustice that rejects a meritocratic conception for the moral 
arbitrariness of its distributive consequences must necessarily be 
committed to a kind oflevelling equality requiring constant readjust­
ment of distributive shares to correct for persisting differences of 
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native talent and ability (Bell 1973: 441-3). But equalityofresultis 
by no means the only democratic alternative to a meritocratic reg· 
ime, nor is it the principle adopted by Rawls. The difference princi­
ple is not synonymous with equality of result, nor does it require the 
levelling of all differences between persons. 'It does not follow that 
one should eliminate these distinctions,' writes Rawls. 'There is 
another way to deal with them' ( 1 02). Rawls' way is not to eradicate 
unequal endowments but to arrange the scheme of benefits and 
burdens so that the least advantaged may share in the resources of 
the fortunate. This is the arrangement that the difference princip~e 
seeks to achieve. It defines as just only those social and economic 
inequalities that work to the benefit of the least advantaged members 
of society. Taken together with the principle of offices and positions 
open to all under fair equality of opportunity, the difference principle 
defines Rawls' conception of democratic equality. 

The difference principle is not simply a fuller version of the 
~rinciple affair opportunity; it attacks the problem of arbitrarine~s 
1? a fundamentally different way. Rather than transform the .co~dl· 
tlons under which I exercise my talents, the difference pnnclple 
transforms the moral basis on which I claim the benefits that flow 
from them. No longer am I to be regarded as the sole proprietor of my 
assets, or privileged recipient of 'the advantages they bring. 'The 
d"ffi · · ' d the 1 erence pnnC1ple represents in effect an agreement to regar 
d. "b ' ' ' · the Istn ution of natural talents as a common asset and to share m 
benefits of this distribution whatever it turns out to be.' In this way, 
the difference principle acknowledges the arbitrariness offortune by 

· ' d" or assertmg that I am not really the owner but merely the guar 'an 
· "d · me repository of the talents and capacities that happen to res! em. ' 

and as such have no special moral claim on the fruits of their exercise. 

Those who ha b r. gain from 
h 

. ve een 1avored by nature whoever they are, may h 
t e1r good £ t l ' . . f those w 0 

h 
or une on y on terms that improve the s1tuat10n ° h 

ave lost out Th 1 . l b cause t ey · e natura ly advantaged are not to gam mere Y e de r 
are more gifted b I d tion an !O . ' ut on Y to cover the costs of training and e uca e 
usmg their d . Jl Noon 
d 

en owments m ways that help the less fortunate as we · · g 
eserves his g t . ble starun 
1 

. rea er natural capacity nor merits a more favora 
Pace m society ( IOI-2 ). 

By rega d" h · · · as a com· r mgt e distnbution of talents and attnbutes . the 
mon asset rath th . . . . R 1 obviates er an as md1v1dual possesswns, aw 8 · 
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need to 'even out' endowments in order to remedy the arbitrariness 
of social and natural contingencies. When 'men agree to share one 
another's fate' (102), it matters less that their fates, individually, 
may vary. This is why, although the difference principle tends to 
'redress the bias of contingencies in the direction of equality', it 'does 
not require society to try to even out handicaps as if all were expected 
to compete on a fair basis in the same race' ( 101 ). 

Rawls acknowledges that the difference principle and in particular 
the notion of endowments as 'common assets' clash with traditional 
conceptions of individual desert. 'There is a natural inclination to 
object that those better situated deserve their greater advantages 
whether or not they are to the benefit of others' (103). Rawls' 
response is that this conception of individual desert is a mistake, as 
the general argument from arbitrariness suggests. 'It seems to be one 
of the fixed points of our considered judgments that no one deserves 
his place in the distribution of native endowments, any more than 
one deserves one's initial starting place in society' ( 1 04). The claim 
that a person deserves at least what he achieves through his own 
effort is more intuitively plausible, but even the willingness to strive 
conscientiously may largely be determined by social and natural 
contingencies. 'The assertion that a man deserves the superior char­
acter that enables him to make the effort to cultivate his abilities is 
equally problematic; for his character depends in large part upon 
fortunate family and social circumstances for which he can claim no 
credit. The notion of desert seems not to apply to these cases' ( 104). 

This is not to deny the role of individual entitlements altogether. 
Certain kinds of entitlements are consistent with the difference 
principle, but here it is necessary to distinguish between desert and 
legitimate expectations. Since it is in the general interest that I 
cultivate and exercise (some of) the talents and assets in my charge, 
rather than have them lie dormant, society is typically arranged to 
provide resources for their cultivation and incentives for their exer­
cise. To be sure I am entitled to mv share of these benefits when I ' . 
have qualified for them under the terms specified. What is important 
to stress, however, is that these claims honor the legitimate expecta­
tions created by institutions designed to elicit my efforts, not a 
primordial right or claim of desert in virtue of qualities I possess. 

It is perfectly true that given a just system of co-operation as a scheme of 
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public rules and the expectations set up by it, those who, with the prospect 
of improving their condition, have done what the system announces that it 
will reward are entitled to their advantages. In this sense the more fortunate 
have a claim to their better condition; their claims are legitimate expecta· 
tions established by social institutions, and the community is obligated to 
meet them. But this sense of desert presupposes the existence of the co· 
operative scheme; it is irrelevant to the question whether in the first place 
the scheme is to be designed in accordance with the difference principle or 
some other criterion ( 1 03). 

Although I am entitled to the benefits answering my legitimate 
expectations, I do not deserve them, for two reasons: first, given the 
assumption of common assets, I do not really possess the attributes 
that give rise to the benefits, or if I do possess them, it is only in the 
weak, accidental sense rather than the strong, constitutive sense, and 
this sense of possession is inadequate to establish desert in the stron~, 
pre-institutional sense. And second while I am entitled to my fau ' . 
share under the rules, I am not entitled that these rules, rewardmg 
these attributes, be in force rather than some others. For these 
reasons, the well-endowed 'cannot say that he deserves and therefore 
has a. right to a scheme of co-operation in which he is permitted to 
acqmre benefits in ways that do not contribute to the welfare of 
others. There is no basis for his making this claim' ( 104) · 

MERITOCRACY VERSUS THE DIFFERENCE PRINCIPLE 

Before moving on to consider Nozick's answer to Rawls and his 
defense of natural liberty, it may be helpful to clarify further some of 
the ~ontrasts between the difference principle (as in Rawls' 'demo· 
crattc equality') and the meritocratic conception (as in 'liberal 
~qu_al_ity'). Per?aps the most striking difference is in the ~ole 0~ 
mdt~tdual mentor desert, which is central in the meritocratl~ con 
ceptlOn and absent, or at least seriously weakened, in jusuce. as 
fatrness.

1 
In a 'fair meritocracy' that is one in which discriminatton 

and class biases are overcome, ~hose ~ho achieve favored positio~s 
have earned th · t ch to tt. eu status and so deserve the rewards that at a . 
Unequal dist 'b · h · · f upenor n uttve s ares are allocated in recogmtton o s 
I I leave asid th · . h for the 

k f 
e. o~e vers10ns of meritocracy that would allocate distributive 5 ares 

10 sa e o creatmg m f d . h t reference th cen IVes an attracting the relevant talents alone, w1t ou 
e moral worthiness of the recipients. 
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achievement and not merely in satisfaction of legitimate expecta­
tions. As one defender of the meritocratic ethic explains, 

A meritocracy is made up of those who have earned their authority .... 
Meritocracy, in the context of my usage, is an emphasis on individual 
achievement and earned status as confirmed by one's peers .... While all 
men are entitled to respect, they are not all entitled to praise. The 
meritocracy, in the best meaning of that word, is made up of those worthy of 
praise (Bell I 973: 453-4). 

A second, related difference concerns the distinction between 
genetic and cultural advantages. For Rawls, this distinction is 
virtually irrelevant to questions of justice. On meritocratic assump­
tions, however, the distinction is crucial; hence the intense debate 
among those committed to meritocratic ideals over the role of genetic 
and cultural factors in determining intelligence and life prospects 
generally. Where the justice of distributive arrangements is seen to 
depend on the 'fair opportunity' of all to compete equally for 
(ultimately) unequal rewards, the distinction of genetic from social 
and cultural obstacles becomes central to any assessment of the 
scheme. The more closely success can be traced to hereditary factors, 
the fewer inequalities social institutions can be presumed capable of 
(or responsible for) ameliorating, and the Jess scope seems available 
for the kind of individual effort on which desert is said to depend. 

In the nature of meritocracy, as it has been traditionally conceived, what is 
central to the assessment of a person is the assumed relation of achievement 
to intelligence, and of intelligence to its measurement on the Intelligence 
Quotient scale. The first question, therefore, is what determines intelli­
gence. 

All this makes the question of the relation of intelligence to genetic 
inheritance very touchy. Is intelligence largely inherited? Can one raise 
intelligence by nurture? How does one separate native ability and drive 
from improvements in skill acquired through education? (Bell 1973: 41 I) 

For justice as fairness, the debate over the determinants of intelligence 
and the extensive social scientific literature it has produced are more or 
less beside the point. Once one rejects the notions of 
individual desert and 'fair opportunity' as the primary bases of distribu­
tive shares, the distinction between genetic and cultural obstacles to 
success loses much of its moral interest. Once we agree to regard the 
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distribution of talents as a common asset, it rna tters little how some 
came to reside in you and others in me. 

Defenders of the meritocratic conceptions are not always explicit 
on the grounds for their distinction between natural and social 
advantages, but one can imagine at least two possible arguments, 
one moral and the other practical. The first would argue that genetic 
endowments are inviolable in a way that social or cultural character­
istics are not, that a person's natural endowments are somehow more 
essentially his, more deeply constitutive of his identity than his 
socially-conditioned attributes. Innate differences, however arbi­
trary, are not dispensable in the same way; they, and not the results 
of social and cultural conditioning, mark out the traits in the absence 
of which I would not be the particular person I am. On this view, 
whether I deserve the intelligence with which I am born, for 
example, is not the point; what matters is that my native intelligence 
is a fact irreducibly about me, and the integrity of my person requires 
that it not be tampered with, no matter how worthy the wider social 
purpose . 

. . But this argument seems flawed once it appears that those qual­
Ities most plausibly regarded as essential to a person's identity­
one's character, values, core convictions, and deepest loyalties, for 
ex~mple- are often heavily influenced by social and cultural fac~o:s, 
while many natural features- such as hair color and other tnvial 
P?Y~ica~ characteristics- are more readily dispensable. Even if~o~e 
distmctiOn between essential and merely accidental charactenstiCS 
of the person is valid, there seems no obvious reason why it must 
correspond to the distinction between natural and social assets. Of 
course, Rawls' objection to the argument would be stronger still, for 
his theory of the person implies th~t no characteristic, whether social 
or natural, can be essential in this way. Even those attributes, such as 
a person's character and values that intuitively seem closest to 
defining an es t' 1 If ' . t As a sen Ia se , are relegated to contmgent sta us. 
per~on'~ character 'depends in large part upon fortunate family and 
social cucumstances for which he can claim no credit' ( 104)' so our 
values are accidental as well. 'That we have one conception of the 
good_r~ther than another is not relevant from a moral standpoint. In 
acqumng it · fl . · s that le we are m uenced by the same sort of conungencie . 

ad us to rule out a knowledge of our sex and class' (Rawls I9]S· 
537). 
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The practical argument would distinguish natural and social 
inequalities on the grounds that the first are intractable in a wav that 
the second are not, and that society can therefore be held respo~sible 
for remedying social inequalities but not natural ones; the more 
inequality turns out to be genetic rather than culturally-induced, the 
less society ca'n 'do about it'. Given a fair system, some will advance 
more successfully than others, and there comes a point when even 
the most enlightened society can do nothing to alter this fact. At 
some point, even the most dogged reformers must acknowledge that 
life is unfair in a way that no social institutions can hope to set right. 
People are different, and these differences, sooner or later, will 
inevitably come to the fore, even - perhaps most assuredly - in a 
society where fair opportunity prevails. 'What is important is that 
the society, to the fullest possible extent, be a genuinely open one' 
(Bell 1973= 454). 

To this Rawls would likely respond that society's role is naturally 
limited in this way only if one assumes that its only role in promoting 
justice consists in its efforts to even out the disadvantages of the least 
fortunate so that they may compete more fairly. But this assumption 
overlooks the equally significant social choice implicit in the aims 
institutions pursue and the attributes they reward in the process. 
Even if the vast majority of differences between persons turned out to 
be genetic rather than cultural, it would still remain for a society to 
determine which of these differences, if any, should properly be made 
the basis for differential distributive shares. To be sure, if the aim of 
social institutions is taken to be fixed, as maximizing the overall 
social product, for example, then the defenders of a 'fair meritocracy' 
are right, that the only remaining question of justice is how well 
people are equipped by the society to contribute to that purpose and 
to reap the benefits of their contribution. But the question must 
immediately arise as to why that aim should be primary, even if it can 
prevail only at the admitted expense of social injustice. In short, a 
society not only equips or fails to equip its members with the endow­
ments relevant to its collective purpose, but also defines through its 
institutional arrangements the nature of that purpose and, deriva­
tively, the attributes to be prized and installed as the basis of 
distributive shares. In a passage of some eloquence, Rawls writes: 

In view of these remarks we may reject the contention that the ordering of 
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institutions is always defective because the distribution of natural talents 
and the contingencies of social circumstances are unjust, and this injustice 
must inevitably carry over to human arrangements. Occasionally this 
reflection is offered as an excuse for ignoring injustice, as if the refusal to 
acquiesce in injustice is on a par with being unable to accept death. The 
natural distribution is neither just nor unjust; nor is it unjust that men are 
born into society at some particular position. These are simply natural 
facts. What is just and unjust is the way that institutions deal with these 
facts ( 102). 

These considerations lead naturally to a third contrast between 
the meritocratic conception and the democratic one, which concerns 
the relation between the value of various assets and attributes on the 
one hand and the institutions that prize and reward them on the 
other. On the meritocratic conception, social institutions are bound 
to reward certain attributes rather than others. The qualities that a 
set of institutions calls forth have a worth antecedent to their institu­
tional valuation, and so provide an independent test of the justice of 
the institutions themselves. Institutional arrangements that put a 
premium on noble qualities rather than base ones are, in virtue of 
that, the worthier, quite apart from other considerations relevant to 

justice, such as the purposes they advance. 
On Rawls' view, institutions are not constrained in this way, for 

the virtues that would constrain them must themselves await institu­
ti~na~ definition. 'The concept of moral worth does not provide a first 
pnnciple of distributive justice' because it cannot be introduced 
until after the principles ofjusti~e are already on hand (312). Since 
no .virtue has antecedent, or pre-institutional moral status, the 
de~Ign of institutions is open with respect to the qualities it ~~y 
pnze. As a result, the intrinsic worth of the attributes a society ehcJts 
an~ rewards cannot provide a measure for assessing its justice, for 
thei: wo~th only appears in the light of institutional arrangeme~ts to 

begm With. Rawls' rejection of pre-institutional notions of vntue 
reflects the priority of the right over the good and the refusal to 

choo~e in advance between competing conceptions of the good. A 
hunt · · ness mg society that rewards fieet-footedness over loquacwus 
~as ~rized in a litigious society, for example) is not less just or wor~hy 
10 .virtue of that, for there are no antecedent grounds on which 
swiftness of c: t ld b · us than 

. 100 cou e shown as more or less vtrtuo 
SWiftness of ton Th . . . . . . · h spect to gue. e pnonty of JUSt mstltuuons wit re 
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virtue and moral worth provides a second reason why I cannot be 
said to deserve the benefits flowing from my natural attributes. In 
order for me to deserve the benefits associated with 'my' superior 
intelligence, say, it is necessary both that I possess my intelligence 
(in some non-arbitrary sense of possession), and that I have a right 
(in a strong, pre-institutional sense of right) that society value 
intelligence rather than something else. But on Rawls' account, 
neither condition holds. The argument from arbitrariness to com­
mon assets undermines the first, and the precedence of institutions 
over moral worth denies the second. 

DEFENDING COMMON ASSETS 

In developing our critique of Rawls' theory of the person and the 
difference principle, each in the light of the other, we shall take as our 
points of departure two strands of Nozick's critique of justice as 
fairness. The first attacks the difference principle and in particular 
the notion of possession on which it relies, and the second defends a 
version of natural liberty by fixing on the notions of desert and 
entitlement. Playing Nozick off against Rawls in this way will enable 
us to assess Rawls' conception and also to clarify some of the 
similarities and differences in their respective distributive theories. 

Nozick's central objection to the argument producing the differ­
ence principle fixes on Rawls' view that the distribution of natural 
talents is best regarded as a 'common' or 'collective' possession to be 
shared across society as a whole. As Rawls writes, 

The difference principle represents, in effect, an agreement to regard the 
distribution of natural talents as a common asset and to share in the benefits 
of this distribution whatever it turns out to be (I o I). 

The two principles are equivalent, as I have remarked, to an undertaking to 
regard the distribution of natural abilities as a collective asset so that the 
more fortunate are to benefit only in ways that help those who have lost out 
( qg). 

Rawls believes the notion of common assets as embodied in the 
difference principle expresses the ideal of mutual respect deonto­
logicalliberalism seeks to affirm. 

By arranging inequalities for reciprocal advantage and by abstaining from 
the exploitation of the contingencies of natural and social circumstance 
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within a framework of equal liberty, persons express their respect for one 
another in the very constitution of their society .... Another way of putting 
this is to say that the principles of justice manifest in the basic structure of 
society men's desire to treat one another not as means only but as ends in 
themselves ( 1 79). 

Nozick argues, to the contrary, that to regard people's natural 
assets as common property is precisely to contradict all that deonto­
logical liberalism affirms in emphasizing the inviolability of the 
individual and the distinction between persons. 

People will differ in how they view regarding natural talents as a common 
asset. Some will complain, echoing Rawls against utilitarianism, that this 
'does not take seriously the distinction between persons'; and they will 
wonder whether any reconstruction of Kant that treats people's abilities 
and talents as resources for others can be adequate. 'The two principles of 
justice ... rule out even the tendency to regard men as means to one 
another's welfare.' Only if one presses very hard on the distinction between 
men and their talents, assets, abilities and special traits (1974: 228). 

Here Nozick goes to the heart of Rawls' theory of the subject. For 
as we have seen, Rawls presses very hard indeed on the distinctio.n 
b~t':ee~ the self and its various possessions. The severit~ of this 
distmctiOn, problematic though it may be, is carefully fash10ned to 

the requirements of the deontological project as a whole; it allows for 
th? ~riority of the self over its ends, which supports in turn the 
pr~onty of the right and the primacy of justice. A further featur~ of 
this conception is that it allows for the following defense agatnst 
Nozick's objection to the difference principle. 

Regarding the distribution of natural talents as a common asset 
does not violate the difference between persons nor regard some as 
means .to others' welfare, because not persons but only 'their' attributes 
are bemg used as means to others' well-being. To say that I ai_U 
somehow violated or abused when 'my' intelligence or even effort IS 

used for the common benefit is to confuse the self with its contingent­
ly-_?iven and wholly inessential attributes (inessential, that is, to rne 
bemg the particular self I am). Only on a theory of the person ~hat 
held these endowments to be essential constituents rather than ah~n­
able attributes of the self could the sharing of assets be viewed as us!llg 
me as a means to others' ends. But on Rawls' account all endowments 
are contingent and in principle detachable from the self, whose 
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priority is assured by its ability constantly to recede before the swirl 
of circumstance. This is the feature that preserves its identity, by 
assuring its invulnerability to transformation by experience. 

While this defense evades the inconsistency, it quickly invites a 
related objection of incoherence, for ifRawls must invoke the distinc­
tion between the self and its possessions in this thoroughgoing way, 
the question immediately arises whether, in avoiding a radically 
situated subject, Rawls does not lapse into the opposite extreme of a 
radically disembodied one. As Nozick presses the objection, 
'Whether any coherent conception of a person remains when the 
distinction is so pressed is an open question. Why we, thick with 
particular traits, should be cheered that (only) the thus purified men 
within us are not regarded as means is also unclear' ( 1974: 228). 

Nozick thus anticipates Rawls' defense and shows it to be too 
ingenious to redeem the theory. The notion that only my assets are 
being used as a means, not me, threatens to undermine the plausibil­
ity, even the coherence, of the very distinction it invokes. It suggests 
that on the difference principle, we can take seriously the distinction 
between persons only by taking metaphysically the distinction be­
tween a person and his attributes. But this has the consequence of 
leaving us with a subject so shorn of empirically-identifiable charac­
teristics (so 'purified', in Nozick's word), as to resemble after all the 
Kantian transcendent or disembodied subject Rawls set out to 
avoid. It would seem that Rawls escapes the charge of inconsistency 
only at the price of incoherence, and that Nozick's objection to the 
difference principle therefore succeeds. 

But Rawls has an alternate defense available, this one unantici­
pated by Nozick. Although it rescues the difference principle from 
reliance on an apparently disembodied conception of the subject, it 
comes at some expense to other aspects of Rawls' doctrine, and so 
would likely be resisted by Rawls himself. Still, I shall try to show 
that only by somehow assuming it can the difference principle be 
sustained. On this second defense, Rawls might deny that the differ­
ence principle uses me as a means to others' ends, not by claiming 
that my assets rather than person are being used, but instead by 
questioning the sense in which those who share in 'my' assets are 
properly described as 'others'. Where the first defense presses the 
distinction between the self and its attributes, the second qualifies 
the distinction between the self and the other by allowing that, in 
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certain moral circumstances, the relevant description ofthe self may 
embrace more than a single empirically-individuated human being. 
The second defense ties the notion of common assets to the possibil­
ity of a common subject of possession. It appeals, in short, to an 
intersubjective conception of the self. 

That the difference principle commits Rawls to an intersubjective 
conception he otherwise rejects seems the only way out of the 
difficulties Nozick raises. It also serves to highlight an unargued 
assumption in Rawls' theory of the subject. As we have seen, Rawls 
conceives the self as a subject of possession, bounded in advance, and 
given prior to its ends, and he ass~mes furthermore that the bounds 
of the subject unproblematically correspond to the bodily bounds 
between individual human beings. But this claim is never defended 
by Rawls, only assumed, its contestability hidden perhaps by its 
affinity with our unreflective common-sense view of the matter.' 
Rawls' emphasis on plurality as an essential feature ofhuman society 
may be thought to lend some support to the assumption, but this can 
establish only that some principle of plurality or differentiation is 
essential to an account of the human subject, not necessarily a 
physical bodily one; nor can it show that the ~umber of this plurality 
must correspond in all cases to the number of individual human 
beings in the world. 

This in any case is the assumption that must give way ifNozick's 
objection to common assets is to be overcome. If the difference 
principle is to avoid using some as means to others' ends, it can only 
be possible under circumstances where the subject of possession is a 
'w:' rather than an '1', which circumstanc~s imply in turn the 
existence of a community in the constitutive sense. 
~he ~onclusion that Rawls' theory implicitly relies on an ~nter· 

s~bJect~ve conception he officially rejects finds further support ii1 the 
discussions of desert and justification to follow and is hinted at by 
various traces ofintersu bjective language to be f~und throughout the 
te~t. ~uch language first appears i~ th~ discussion of the differen~e 
pnnnple when, as we have seen the distribution of natural talents IS 

described alternately as a 'com~on' or 'collective' or 'social' asset to 

be u.sed for the 'common advantage' (101 179,107)· 'Injustice a~ 
2 Sutt, Rawls' c 't' r 'l' . . • ' . . 'l I defend hiS . . . n tque o Ull 1tanamsm makes especially perplexmg h1s fa1 ure 0 

· 
prmc1ple of md' 'd · · . . h 1 he ctauns 

• . • lVI Uallon more completely, for it is precisely on th1s tssue 1 a h 
uuhtananism errs b " ·1· . . . k eriously, 1 e . . . , Y •a1 mg to recogmze, or at any rate fathng to ta e 5 

d1stmct10n between persons. 
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fairness men agree to share one another's fate' ( 102). They resolve, 
that is, not to take seriously the differences between persons as the 
basis for differential life prospects, on the grounds that these differ­
ences arise from factors arbitrary from a moral point ofview. 

In his discussion of the idea of social union, Rawls carries his 
intersubjective language from common assets to common ends and 
purposes, and in rhetoric that comes perilously close to the teleo­
logical, speaks of human beings realizing their common nature as 
well. In his account of social union, Rawls shifts from distributive 
issues to a concern for self-realization, and seeks to show that justice 
as fairness can provide an interpretation of human sociability that is 
neither trivial nor purely instrumental. 'Thus human beings have in 
fact shared final ends and they value their common institutions and 
activities as goods in themselves' (522). The characteristics of social 
union are 'shared final ends and common activities valued for them­
selves' (525). Following Humboldt, a nineteenth century liberal 
in the German idealist tradition, Rawls writes that 'it is through 
social union founded upon the needs and potentialities of its mem­
bers that each person can participate in the total sum of the realized 
natural assets of the others .... Only in the social union is the individual 
complete' [emphasis added] (523, 525n). Social unions come in a 
variety of shapes and sizes; 'they range from families and friendships 
to much larger associations. Nor are there limits of time and space, 
for those widely separated by history and circumstance can never­
theless co-operate in realizing their common nature' [emphasis added] 
(527). 

By their intersubjective dimensions, the difference principle and 
the idea of social union counter individualistic assumptions in two 
different ways, the difference principle by nullifying the arbitrariness 
that arises when natural assets are seen as individual possessions, the 
idea of social union by overcoming the partiality of persons that 
appears when individuals are thought to be complete in themselves. 
In a social union, 'the members of a community participate in one 
another's nature ... [and) the self isrealized in the activities of many selves' 
[emphasis added] (565). 

It is a feature ofhuman sociability that we are by ourselves but parts of what 
we might be. We must look to others to attain the excellences that we must 
leave aside, or lack altogether. The collective activity of society, the many 
associations and the public life of the largest community that regulates 
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them, sustains our efforts and elicits our contribution. Yet the good attained 
from the common culture far exceeds our work in the sense that we cease to be 
mere fragments: that part of ourselves that we directly realize is joined to a wider 
and just arrangement the aims of which we affirm [emphasis added] (529). 

THE BASIS OF DESERT 

The notion of possession leads naturally to claims of desert and 
entitlement. The argument over what people possess, and on what 
terms, has a direct bearing on the question of what people deserve or 
are entitled to as a matter of justice. It is to the issues of desert and 
entitlement that we now turn, to consider the second strand of 
Nozick's critique of justice as fairness. Rawls rejects the principles of 
natural liberty and liberal equality on the grounds that they reward 
assets and attributes which, being arbitrary from a moral point of 
view, people cannot properly be said to deserve, and adopts the 
difference principle on the grounds that it nullifies this arbitrariness. 
Nozick attacks this line of reasoning by arguing first that arbitrari­
ness does not undermine desert, and second that, even if it did, a 
version of natural liberty and not the difference principle would 
emerge as the preferred result. 

Stated in terms of possession, Rawls' objection to natural liberty 
and liberal equality is that under these principles, persons are 
allowed unfairly to benefit (or suffer) from natural and social endow­
ments that do not properly belong to them at least not in the strong, 
c~nstitu~ive sense ofbelonging. To be sure: the various natural assets 
With. which I am born may be said to 'belong' to me in the wea~, 
contmgent sense that they reside accidentally within me, but this 
sense of ownership or possession cannot establish that I have any 

.l.h l. to specia ng ts with respect to these assets or any privileged c aim 
the fruits of their exercise. In this attenuated sense of possession, 1 

am not really the owner but merely the guardian or repository of the 
assorted assets and attributes located 'here'. By failing to acknow­
ledge the arbitrariness of fortune the principles of natural liberty 

d rb 1 · ' to an . I era equahty go wrong in assuming that 'my' assets belon~ 
me m the strong, constitutive sense, and so allowing distributive 
shares to depend on them. 

Expre~sed in terms of desert, Rawls' objection to the principles of 
natural hberty and liberal equality is that they reward assets and 
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attributes that people cannot properly be said to deserve. Though 
some may think the fortunate deserve the things that lead to their 
greater advantage, 'this view is surely incorrect'. 

It seems to be one of the fixed points of our considered judgments that no 
one deserves his place in the distribution of native endowments, any more 
than one deserves one's initial starting place in society. The assertion that a 
man deserves the superior character that enables him to make the effort to 
cultivate his abilities is equally problematic; for his character depends in 
large part upon fortunate family and social circumstances for which he can 
claim no credit. The notion of desert seems not to apply to these cases ( 1 04). 

Because no one deserves his good luck in the genetic lottery, or his 
favored starting place in society, or for that matter the superior 
character that motivates him to cultivate his abilities conscientious­
ly, no one can be said to deserve the benefits these assets produce. It 
is this deduction that Nozick disputes. 'It is not true,' he argues, 'that 
a person earns Y (a right to keep a painting he's made, praise for 
writing A Theory of justice, and so on) only if he's earned (or otherwise 
deserves) whatever he used (including natural assets) in the process of 
earning Y. Some of the things he uses he just may have, not illegiti­
mately. It needn't be that the foundations underlying desert are 
themselves deserved, all the way down' (1974: 225). 

Now what are we to make of this claim? HI do not necessarily have 
to deserve everything I use in producing a thing in order to deserve the 
thing, what does my desert depend on? Nozick says that some of the 
things I use I )ust may have, not illegitimately' (and, presumably, 
possibly arbitrarily). Once again, the notion of possession enters the 
scene. To see whether my having a thing, not illegitimately, can 
enable me to deserve what it helps me produce, we must explore in 
greater detail the relation between possession and desert, and sort 
out once more the sense of possession being appealed to. 

For this purpose, it may be helpful to consider a recent discussion 
of justice and personal desert by Joel Feinberg, who analyzes the 
bases of desert with an admirable clarity in terms suggestive for the 
arguments before us (1970). Feinberg begins with the observation 
that no one can deserve anything unless there is some basis for the 
desert. 'Desert without a basis is simply not desert'. But the question 
immediately arises what kind of basis is necessary. As Feinberg 
writes, 'Not any old basis will do'. Once again, the notion of posses-
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sian provides the key. 'If a person is deserving of some sort of 
treatment, he must, necessarily, be so in virtue of some possessed 
characteristic or prior activity' l emphasis added J ( 1970: 48). 

A characteristic of mine cannot be a basis for a desert of yours unless it 
somehow reveals or reflects some characteristic of yours. In general, the 
facts which constitute the basis of a subject's desert must be facts about that 
subject. If a student deserves a high grade in a course, for example, his 
desert must be in virtue of some fact about him- his earlier performances, 
say, or his present abilities .... It is necessary that a person's desert have a 
basis and that the basis consist in some fact about himself (1970: 
sB-g, 61). 

Feinberg's analysis, tying a person's desert to some fact about the 
person, would appear to support Nozick's claim that 'the founda­
tions underlying desert needn't themselves be deserved, all the way 
down'. In fact, the reliance of desert on some possessed characteristic 
of the person suggests a thesis even stronger than Nozick's: that the 
foundations underlying desert cannot themselves be deserved, all the 
way down, any more than the foundations underlying possession can 
themselves be possessed, all the way down. We have already seen how 
the notion of possession requires that somewhere, 'down there', the~e 
must be a subject of possession that is not itself possessed (for this 
would deny its agency), a subject 'doing the possessing', so to speak. 
The analogy for desert must be a basis of desert ultimately prior to 

?e~ert. For. consider: if desert presupposes some possessed cha~acter~ 
Isttc, and tf possessed characteristics presuppose some subject 0 

possessio~ which is not itself possessed, then desert must presuppose 
some sub~ect of possession which is not itself possessed, and therefore 
some basts of desert which is not itself deserved.] ust as there must be 
so~e subject of possession prior to possession, so there must be sorne 
basts of desert prior to desert. This is why the question wheth~r 
some~ne des:rves (to have) his sterling character, for example, 15 

notonously dtfficult (for it is unclear who or what is left to judge once 
his :ha~acter has been removed), and why, beyond a certain point, 
askmgjust wholesale whether someone deserves to be the (kind of) 
person he · b · h 'down , Is ecomes mcoherent altogether. Somew ere, 
there 'there must be a basis of desert that is not itself deserved. The 
foundations underlying desert cannot themselves be deserved, all the 
way down. 
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This result would seem amply to confirm Nozick's claim against 
Rawls that I do not necessarily have to deserve everything I use in 
producing a thing in order to deserve the thing, that some of what I 
use I 'just may have, not illegitimately'. And if this claim can be 
established, then it would appear that Rawls' argument from arbi­
trariness fails to undermine desert after all. To say, as Rawls does, 
that I do not deserve the superior character that led me to realize my 
abilities is no longer enough. To deny my desert, he must show that I 
do not have the requisite character, or alternatively, that I have it, but 
not in the requisite sense. 

But this is precisely the argument Rawls' theory of the person 
allows him to make. For given his sharp distinction between the self, 
taken as the pure subject of possession, and the aims and attributes it 
possesses, the self is left bare of any substantive feature or character­
istic that could qualifY as a desert base. Given the distancing aspect 
ofpossession, the selfitseifis dispossessed. On Rawls' theory of the 
person, the self, strictly speaking, has nothing, nothing at least in the 
strong, constitutive sense necessary to desert. In a move similar to 
the one invoked to show that the difference principle does not use a 
person as a means, only a person's attributes, Rawls can accept that 
some undeserved desert base is necessary to desert, only to claim 
that, on an adequate understanding of the person, this condition 
could never in principle be met! On Rawls' conception, the charac­
teristics I possess do not attach to the selfbut are only related to the self, 
standing always at a certain distance. This is what makes them 
attributes rather than constituents of my person; they are mine rather 
than me, things I have rather than am. 

We can see in this light how Rawls' argument from arbitrariness 
undermines desert not directly, by claiming I cannot deserve what is 
arbitrarily given, but indirectly, by showing I cannot possess what is 
arbitrarily given, that is, that 'I', qua subject of possession, cannot 
possess it in the undistanced, constitutive sense necessary to provide 
a desert base. An arbitrarily-given asset cannot be an essential 
constituent but only an accidental attribute of my person, for other­
wise my identity would hang on a mere contingency, its continuity 
constantly vulnerable to transformation by experience, my status as 
a sovereign agent dependent on the conditions of my existence rather 
than epistemologically guaranteed. On Rawls' conception, no one 
can properly be said to deserve anything because no one can proper-
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ly be said to possess anything, at least not in the strong, constitutive 
sense of possession necessary to the notion of desert. 

A theory of justice without desert would seem a dramatic depar­
ture from traditional conceptions, but Rawls is at pains to show that 
it is not. In his opening pages, Rawls acknowledges that his 
approach 'may not seem to tally with tradition', but seeks to reassure 
that in fact it does. 

The more specific sense that Aristotle gives to justice, and from which the 
most familiar formulations derive, is that of refraining from pleonexia, that is, 
from gaining some advantage for oneself by seizing what belongs to another, his 
property, his reward, his office, and the like, or by denying a person that 
which is due to him .... Aristotle's definition clearly presupposes, however, an 
account of what properly belongs to a person, and of what is due to him. Now such 
entitlements are, I believe, very often derived from social institutions and the legitimate 
expectations to which they give rise. There is no reason to think that Aristotle 
would disagree with this, and certainly he has a conception of social justice 
to account for these claims .... There is no conflict with the traditional 
notion [emphasis added] ( 10- I I). 

In comparing justice as fairness with traditional conceptions, 
Rawls confirms its novelty rather than denies it. What he presents as 
an incidental qualification to justice as classically conceived turns 
out on inspection to signal a striking departure. As Rawls suggests, 
traditional notions freely refer to 'what properly belongs to a person'' 
institutions, presumably, aside; they presuppose thickly-constituted 
persons with a fixity of character, certain features of which are taken 
to be essential, 'all the way down'. On Rawls' conception, howev~r, 
none of these concepts is available. In so far as a theory of jusuce 
' '(' the presupposes an account of what properly belongs to a person JO 

strong sense of 'belongs'), Rawls effectively acknowledges that. he 
has none. Nor, he seems to imply, given the precedence ofplura~J~, 
the priority of right, and the theory of the person they require, IS It 
reasonable to think that such a theory ofjustice could be true. We are 
not essentially thick enough selves to bear rights and deserts antece­
dent to the institutions that define them. Given these constraints, the 
only alternative is to opt for a theory ofJ'ustice based on entitlements 
t I · · R Is 0 egttlmate expectations, ruling out desert altogether. aw 
he~ges this claim at first, saying only that 'such entitlement~ ~re, 1 

beheve, very often derived from social institutions and the legitimate 
expectations to which they give rise' [emphasis added] ( 10). But as 
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the full consequences of Rawls' view emerge, 'very often' becomes 
'always', for it becomes clear that 'such entitlements' can arise in no 
other way. While Aristotle might not disagree that entitlements can 
arise in this way, it seems far from his view that they can arise in no 
other way. In denying that justice has to do with giving people what 
they deserve, justice as fairness departs decisively from the tradition­
al notion after all. 

Rawls' apparent view that no one can properly be said to deserve 
anything, and the connection of this view with the notion of the self as 
'essentially unencumbered', emerges more fully in his discussion of 
legitimate expectations and moral desert. He begins by acknowledg­
ing that justice as fairness, in rejecting desert, runs counter to 
common sense. 

There is a tendency for common sense to suppose that income and wealth, 
and the good things in life generally, should be distributed according to 
moral desert. Justice is happiness according to virtue. While it is recognized 
that this ideal can never be fully carried out, it is the appropriate conception 
of distributive justice, at least as a prima facie principle, and society should 
try to realize it as circumstances permit. Now justice as fairness rejects this 
conception. Such a principle would not be chosen in the original position. 
There seems to be no way of defining the requisite criterion in that situation 
(310-II ). 

There seems to be no way of defining the requisite criterion of a 
person's virtue or moral worth in the original position because no 
substantive theory of the person antecedent to social institutions 
exists. For moral desert to provide an independent criterion of 
justice, there must be some substantive theory of the person, or of the 
worth of persons, to get it going. But for Rawls, the worth of persons 
is subsequent to institutions, not independent of them. And so a 
person's moral claims must await their arrival. 

This leads to the distinction between moral desert and legitimate 
~xpectations. Once a person does the various things established 
Institutions encourage him to do, he acquires certain rights, but not 
before. He is entitled that institutions honor the claims they 
announce they will reward, but he is not entitled that they undertake 
to reward any particular kind of claim in the first place. 

A just scheme, then, answers to what men are entitled to; it satisfies their 
legitimate expectations as founded upon social institutions. But what they 
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are entitled to is not proportional to nor dependent upon their intrinsic 
worth. The principles ofjustice that regulate the basic structure and specify 
the duties and obligations of individuals do not mention moral desert, and 
there is no tendency for distributive shares to correspond to it (3 II). 

The principles of justice do not mention moral desert because, 
strictly speaking, no one can be said to deserve anything. Similarly, 
the reason people's entitlements are not proportional to nor depen· 
dent upon their intrinsic worth is that, on Rawls' view, people have no 
intrinsic worth, no worth that is intrinsic in the sense that it is theirs 
prior to or independent of or apart from what just institutions 
attribute to them. 

The essential point is that the concept of moral worth does not provide a 
first principle of distributive justice. This is because it cannot be introduced 
until after the principles of justice and of natural duty and obligation have 
been acknowledged .... [T]he concept of moral worth is secondary to those 
of right and justice, and it plays no role in the substantive definition of 
distributive shares (3 I 2- I 3). 

Rawls could agree with Feinberg that 'desert is a moral concept in 
the sense that it is logically prior to and independent of public 
institutions and their rules', but would deny that there is any 'antece· 
dent standard for its definition' (3 13), and so disagree with Feinberg 
that 'one of the aims of [a system of public bestowals] is to give 
people what they deserve' ( 1970: 86). For Rawls, the principles of 
justice aim neither at rewarding virtue nor at giving people what 
they deserve, but instead at calling forth the resources and talents 
necessary to serve the common interest. 

None of the precepts of justice aims at rewarding virtue. The premiums 
ear~~d by scarce natural talents, for example, are to cover the cost~. of 
trammg ~nd to encourage the efforts oflearning, as well as to direct abthty 
to where tt best furthers the common interest. The distributive shares that 
result do not correlate with moral worth (311). 

To illustrate the priority of just institutions with respect to virtue 
and moral worth, Rawls suggests an analogy to the relation between 
the rules of property and the law of robbery and theft. 

These offenses and the demerits they entail presuppose the institution of 
pro?erty which is established for prior and independent social ends. For a 
society to organize itself with the aim of rewarding moral desert as a first 
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principle would be like having the institution of property in order to punish 
thieves. The criterion to each according to his virtue would not, then, be 
chosen in the original position (3 1 3). 

The analogy is intriguing, but one wonders whether it works 
entirely to Rawls' advantage. While it is apparent that the institution 
of property has a certain priority with respect to its correlative 
offenses, it is less clear why the dependence must run only in one 
direction, especially given Rawls' own commitment to the method of 
reflective equilibrium. For example, is our belief in the validity of the 
institution of property in no way enhanced by a conviction that 
robbery and theft are wrong? Would our confidence in the institution 
of property in no way be diminished if it turned out that those it 
defined as robbers and thieves were invariably good and virtuous 
men? And what of more extreme cases? While the norms and rules 
protecting human life can no doubt be defended on a variety of 
grounds, such as keeping people alive, avoiding suffering, and so on, 
is it logically mistaken to think that one justification of prohibitions 
against murder could be to punish murderers? 

Rawls' position here appears especially perplexing in the light of a 
contrast he draws between distributive justice and retributive jus­
tice, suggesting that in the second case, some notion of moral desert 
may be appropriate after all. The view that distributive shares 
should match moral worth to the extent possible, writes Rawls, 'may 
arise from thinking of distributive justice as somehow the opposite of 
retributive justice'. But the analogy is mistaken. In a reasonably 
well-ordered society, 'Those who are punished for violating just laws 
have normally done something wrong. This is because the purpose of 
the criminal law is to uphold basic natural duties ... and punish­
ments are to serve this end'. 

They are not simply a scheme of taxes and burdens designed to put a price 
on certain forms of conduct and in this way to guide men's conduct for 
mutual advantage. It would be far better if the acts prescribed by penal 
statutes were never done. Thus a propensity to commit such acts is a mark of bad 
clulracter, and in a just society legal punishments will only fall upon those 
who display these faults. 

It is clear that the distribution of economic and social advantages is 
entirely different. These arrangements are not the converse, so to speak, of 
the criminal law so that just as the one punishes certain offenses, the ~ther 
rewards moral worth. The function of unequal distributive shares IS to 
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cover the costs of training and education, to attract individuals to places 
and associations where they are most needed from a social point of view, 
and so on .... To think of distributive and retributive justice as converses of one 
another is completely misleading and suggests a moral basis of distributive shares where 

none exists [emphasis added] (314-15). 

Unlike the benefits that flow from distributive arrangements, the 
punishments and prohibitions associated with the criminal law are 
not simply a non-moral system of incentives and deterrents designed 
to encourage some forms of behavior and discourage others. For 
Rawls, the pre-institutional moral notions excluded in distributive 
justice somehow find meaning for retributive purposes, and there is a 
tendency for punishment to correspond to them. 

The immediate puzzle is how this account can possibly fit with the 
analogy of property and theft. If retributive justice differs from 
distributive justice precisely in virtue of its prior moral basis, it is 
difficult to see how the example of property and theft could dem­
onstrate the priority of social institutions with respect to virtue and 
moral worth, if this priority holds for distributive justice alone. This 
relatively minor confusion aside, the more basic question is how 
Rawls can admit desert in retributive justice without contradicting 
the theory of the self and related assumptions that ruled it out for 
purposes of distributive justice. If such notions as pre-institutional 
moral claims and intrinsic moral worth are excluded from a theory of 
distributive justice in virtue of an essentially unencumbered self too 
slender to support them, it is difficult to see how retributive justice 
could differ in any relevant way.' 

Do not the same arguments from arbitrariness exclude desert as a 
basis for punishment as for distributive shares? Is the propensity to 

. . l f 
commit cnmes, any less than the propensity to do good, the resu t 0 

fact~rs arbitrary from a moral point of view? And if not, why would the 
parties to the original position not agree to share one another's fate for 
t~e purpose of criminal liability as well as distributive arrangements? 
Smce under the veil of ignorance none can know whether he shall have 
the misfortune to be born int~ the unfavorable social and family 

3 In a footnote, Rawls (315) cites Feinberg in apparent support of this claim, but_Fei.nbe:; 
allows a role for desert in both distributive and retributiveJ·ustice. Feinberg's pomt ts th 

"b · · · · odor retn utlve JUstice mvolves what he calls polar desert (where one either deserves go . 
deserves ill), whereas distributive justice involves nonpolar desert (where, as with a pnze, 
~om_e d_eserve and others do not). But both cases involve desert in the moral, pre· 
mstttut!Onal sense (Feinberg '970: 62). 
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circumstances that lead to a life of crime, why would the parties not 
adopt a kind of difference principle for punishments as well as distribu­
tive shares, and agree, in effect, to regard the distribution of natural and 
social liabilities as a common burden? 

Rawls holds that 'those who are punished for violating just laws 
have normally done something wrong', and so deserve their punish­
ment (314). But suppose, by an act of vandalism, I deprive the 
community of a certain measure of well-being, say by throwing a 
brick through a window. Is there any reason why I deserve to bear 
the full costs of my destructiveness any more than the person who 
produced the window deserves to enjoy the full benefits of his produc­
tiveness? Rawls may reply that my 'propensity to commit such acts is 
a mark of bad character'. But if the worker's industriousness in 
making the window is not a mark of good character (in the moral, 
pre-institutional sense), why is my maliciousness in breaking the 
window a mark of bad character (in the moral, pre-institutional 
sense)? To be sure (following Rawls, p. 103), given a just system of 
criminal law, those who have done what the system announces it will 
punish are properly dealt with accordingly and in this sense are 
'deserving' of their penalty. 'But this sense of desert presupposes the 
existence of the [retributive] scheme; it is irrelevant to the question 
whether in the first place the scheme is to be designed in accordance 
with the difference principle or some other criterion' ( 103). 

Some may think that the criminal deserves his punishment in the 
strong moral sense because he deserves the low character his crimi­
nality reflects. Perhaps this is what Rawls has in mind when he 
writes that 'propensity to commit such acts is a mark of bad 
character', and punishments properly fall on those who display these 
faults. Because the transgressor is less worthy in this sense, he 
deserves the misfortune that befalls him. But again (following Rawls, 
P· I 04), this view is surely incorrect. It seems to be one of the fixed 
points of our considered judgments that no one deserves his place in 
the distribution of native endowments or liabilities, any more than 
one deserves one's initial starting place in society. The assertion that 
a man deserves the inferior character that prevents him from over­
coming his liabilities is equally problematic; for his character 
depends in large part upon unfortunate family and social circum­
stances for which he cannot be blamed. The notion of desert seems 
not to apply to these cases. None of which is to say that, generally 
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speaking, a non-moral theory of distributive justice is incompatible 
with a moral, or desert-based theory of punishment, only that given 
Rawls' reasons for rejecting desert-based distributive arrangements, 
he seems clearly committed to rejecting desert-based retributive 
ones as well. 

The apparent inconsistency between Rawls' retributive and dis­
tributive theories need not do serious damage to the theory as a 
whole. Given the method of reflective equilibrium, 'justification is a 
matter of the mutual support of many considerations, of everything 
fitting together into one coherent view' ( 2I). From the standpoint of 
the overall theory, little hangs on Rawls' retributive theory, apart 
from the measure of plausibility it lends justice as fairness for those 
committed to a strong, desert-based notion ofpunishment.lfRawls' 
distinction succeeds, they need not choose between their retributive 
intuitions and the difference principle; if it does not, one or the other 
of those convictions must give way. If, on reflection, a non-moral 
theory of punishment appears unacceptable, even in the light of the 
arbitrariness of criminal characteristics and dispositions, then the 
difference principle- rejecting as it does the notion of desert- would 
be called into serious question. If, on the other hand, our intuition 
that criminals deserve punishment proves no more indispensable 
than our intuition that virtue deserves reward (an intuition of 
~om~on sense Rawls explicitly rejects), then we may adjust our 
IntUitions in a direction that affirms the difference principle rather 
t~an. op~oses it. Desert would be rejected as the basis fo.r both 
drstnbutive and retributive arrangements and so the inconsistency 
resolved. ' ' 

But such a resolution returns us to the larger difficulties of a theory 
f . . . . lly 0 JUstice wrthout desert and a notion of the self as essenua 

dispossessed, or barren of constituent traits. Nozick argues against 
Rawls that the foundations underlying desert need not themselves be 
d d · l of eserve ' all the way down. But as we have seen Rawls' dema 
desert does not depend on the thesis Nozick refut~s, but instead on 
the notion of the self as a pure unadulterated 'essentially unencutn· 
b d' b' ' ' · that ere su ~ect of possession. Rawls is not committed to the vrew 
a ~erson can only deserve a thing he produces if he deserves every· 
thmg he used in producing it, but rather to the view that no one 
Possesses h' · ry to a anyt mg m the strong constitutive sense necessa 
desert base N b . ' . (' the strong, · o one can e sard to deserve anythmg m 
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pre-institutional sense), because no one can be said to possess any­
thing (in the strong, constitutive sense). This is the philosophical 
force of the argument from arbitrariness. 

That the argument from arbitrariness works in this way can be seen 
by viewing the moves from natural liberty to fair opportunity to the 
democratic conception, as traced by Rawls, as stages in the dispos­
session of the person. With each transition, a substantive self, thick 
with particular traits, is progressively shorn of characteristics once 
taken to be essential to its identity; as more of its features are seen to 
be arbitrarily given, they are relegated from presumed constituents 
to mere attributes of the self. More becomes mine, and less remains 
me, to recall our earlier formulation, until ultimately the self is 
purged of empirical constituents altogether, and transformed into a 
condition of agency standing beyond the objects of its possession. 
The logic of Rawls' argument might be reconstructed as follows: 

At the far end of the spectrum, even before natural liberty appears, 
are aristocratic and caste societies; in such societies, a person's life 
prospects are tied to a hierarchy into which he is born and from 
which his person is inseparable. Here, the self is most fully ascribed, 
merged almost indistinguishably with its condition, embedded in its 
situation. The system of natural liberty removes fixed status ofbirth 
as an assumed constituent of the person, and regards each as free, 
given his capacities and resources, to compete in the marketplace as 
~est he can, and to reap his reward. By shifting the basis of expecta­
tions from status to contract, the system of natural liberty repairs the 
arbitrariness of hierarchical societies by taking the person more 
?arrowly, so to speak, as distinct and separable from his surround­
Ings. Still, some arbitrariness remains, most notably in the form of 
social and cultural contingencies. In the regime of natural liberty, a 
person's life prospects are governed by factors no more ascribable to 
the person (in the strong, constitutive sense) than his inherited 
st~tu~. Having relieved the person of his hierarchical ba.ggage, the 
prmc1ple of natural liberty still conceives a thickly-constituted self, 
burdened by the accidents of social and cultural contingency. And so 
the move to fair opportunity, which strips the self of social and 
cultural accidents as well as inherited status. In a 'fair meritocracy'' 
the effects of class status and cultural disadvantage are understood to 
reflect more on the society and less on the person. Those with 
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comparable talents and 'the same willingness to use them, should 
have the same prospects of success regardless of their initial place in 
the social system, that is, irrespective of the income class into which 
they are born' ( 73). In this way, the meritocratic conception extends 
the logic of natural liberty by ascribing less to the self and more to its 
situation. 

But even the principle of fair opportunity, in rewarding individual 
effort, conceives the province of the self too expansively. For even 
'the effort a person is willing to make is influenced by his natural 
abilities and skills and the alternatives open to him. The better 
endowed are more likely, other things equal, to strive conscientious­
ly, and there seems to be no way to discount for their greater good 
fortune' (312). The self is still over-ascribed. Given its arbitrariness, 
even the character that determines a person's motivation cannot 
properly be regarded as an essential constituent of his identity. And 
so finally the move to the democratic conception, in which the self, 
sho.rn of all contingently-given attributes, assumes a kind of supra· 
empirical status, essentially unencumbered, bounded in adv~nce 
and given prior to its ends, a pure subject of agency and possesswn, 
ultimately thin. Not only my character but even my values and 
deepest convictions are relegated to the contingent, as features of my 
condition rather than as constituents of my person. 'That we have 
one conception ofthe good rather than another is not relevant from a 
moral standpoint. In acquiring it we are influenced by the same sort 
of contingencies that lead us to rule out a knowledge of our sex and 
class' (Rawls 1975: 537). Only in this way is it possible to install. the 
self as invulnerable, to assure its sovereignty once and for all In .a 
world threatening always to engulf it. Only if the fate of the self iS 

thus detached from the fate of its attributes and aims, subject as they 
~re to the vagaries of circumstance, can its priority be preserved and 
Its agency guaranteed. 

This is the vision of the person that Nozick and Bell, as defen?ers 
of natural liberty and meritocracy respectively emphatically reJectlf' 

'f , , . f he se 
even I they do not spell out in any detail the conceptiOn ° t · 
the l · bitrafl· Y re Y ~n mstead. ~oth object that the argument. from ~r ofthe 
ness, consistently apphed, leads ineluctably to the dtssolutton 1 
per~on, and the abnegation of individual responsibility and mdora. 
ch01c 'Th' 1· h 'ntro uc . e. IS me of argument can succeed in blocking t e 1 heir 
hon of a person's autonomous choices and activities (and t 
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results) only by attributing everything noteworthy about the person 
completely to certain sorts of "external" factors', writes Nozick. 
Echoing his argument against the notion of common assets, Nozick 
questions whether, on Rawls' account, any coherent conception of 
the person remains, and if so, whether it is any longer the kind of 
person worth the moral fuss deontologicalliberalism makes on its 
behalf. 

So denigrating a person's autonomy and prime responsibility for his actions 
is a risky line to take for a theory that otherwise wishes to buttress the 
dignity and self-respect of autonomous beings; especially for a theory that 
founds so much (including a theory of the good) upon a person's choices. 
One doubts that the unexalted picture of human beings Rawls' theory 
presupposes and rests upon can be made to fit together with the view of 
human dignity it is designed to lead to and embody (1974: 214). 

Bell summarizes the objection in an epigram: 'The person has 
disappeared. Only attributes remain' (I 973: 4 I g). Where Rawls 
seeks to assure the autonomy of the self by disengaging it from the 
world, his critics say he ends by dissolving the self in order to 
preserve it. 

To recapitulate our reconstructed version of the argument be­
tween Rawls and Nozick on the issue of desert: Nozick first argues 
that the arbitrariness of assets does not undermine desert, because 
?esert may depend not only on things I deserve, but also on things I 
JUst have, not illegitimately. Rawls' response is to invoke the distinc­
tion between the self and its possessions in the strongest version of 
that distinction, and so to claim that, strictly speaking, there is 
nothing that 'I', qua pure subject of possession, have- nothing that is 
attached, rather than related, to me- nothing at least in the strong, 
constitutive sense of possession necessary to a desert base. Nozick's 
rejoinder is that this defense cannot succeed for long, for it has the 
~onsequence of leaving us with a subject so shorn of empirically­
Identifiable characteristics as to resemble once more the Kantian 
transcendent or disembodied subject Rawls resolved to avoid. It 
makes the individual inviolable only by making him invisible, and 
calls into question the dignity and autonomy this liberalism seeks 
above all to secure. 
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INDIVIDUAL AND SOCIAL CLAIMS: WHO OWNS WHAT? 

But Nozick has a further objection, independent of the first, that 
goes something like this: even if Rawls is right that arbitrariness 
undermines individual possession and hence individual desert, the 
difference principle is not the inevitable result; something like the 
principle of natural liberty - and here Nozick prefers to speak in 
terms of his own version, which he calls the 'entitlement theory'­
could still be true. For even if no one deserved any of his natural 
assets, it might still be that people were entitled to them, and to what 
flows from them. 

At best, this argument maintains, Rawls' case for the difference 
principle is underdetermined by the argument from arbitrariness. 
To show that individuals, as individuals, do not deserve or possess 
'their' assets is not necessarily to show that society as a whole does 
deserve or possess them. Simply because the attributes accidentally 
located in me are not nry assets, why must it follow, as Rawls seems to 
think, that they are common assets, rather than no body's assets? ~f 
they cannot properly be said to belong to me, why assume automat!· 
cally that they belong to the community? Is their location in the 
communiry's province any less accidental, any less arbitrary fro~ a 
moral point of view? And if not, why not regard them as free-floatmg 
assets, unattached in advance to any subject of possession, whether 
individual or social? 

Here it is necessary to be more precise about the terms ofrelati~n 
between the person and the endowments he bears. Three descrtp­
tions seem to cover the possible cases; depending on the sens~ of 
possession intended, I may be described as the owner, the guard~an, 
or the repository ofthe endowments I bear. In its strongestve~ton, 
the no_tion _of ownership implies that I have absolute, unquahfi:: 
exclusive nghts with respect to my endowments, in its more mod 
ate versions that I have certain privileged claims with respect. to 
them, a bundle of rights while not unlimited at least more extensive 

· h ' ' 1 maY Wit respect to my assets than any bundle of rights anyone e se . 
hav~ with respect to them. This is the sense of individual possessiO~ 
ag~mst :Vhich Rawls' argument from arbitrariness is addressed an 
whtch, If successful, it undermines. 

If Rawls is right, and I cannot properly be described as the own~r 
ofm . . one!S 

Y assets and attnbutes, two alternate accounts rematn. . in 
the notion of guardianship, which denies individual ownershiP 

g6 



Individual and social claims 

favor of a more ultimate owner or subject of possession of which the 
individual person is the agent. To say that I am the guardian of the 
endowments I bear is to imply that they are owned by some other 
subject, on whose behalf, or in whose name, or by whose grace I 
cultivate and exercise them. This is a notion of possession reminis­
cent of the early Christian notion of property, in which man had 
what he had as the guardian of assets belonging truly to God, and it is 
a notion that fits with various communitarian notions of property as 
well! 

In the third account, I am neither the owner nor the guardian but 
rather the repository of the assets and attributes accidentally located 
in my person. The notion of the individual as repository of endow­
ments does not presuppose some other subject of possession whose 
endowments they ultimately are, but does without possession 
altogether. In so far as I am the repository of natural assets, there 
need be no further question to whom these assets ultimately belong; 
their residing in me has no consequence for claims I, or others, may 
have with respect to them. 

Now in terms of these distinctions, Nozick claims in effect that 
Rawls' argument from arbitrariness, even ifit succeeds in undermin­
ing individual possession and hence desert, warrants only the third 
description (that individuals are repositories of assets) and not the 
second. But if this is all the argument from arbitrariness establishes, 
then it does not lead to the difference principle. For the difference 
principle must presuppose the second description - that I am the 
guardian of assets to which the community as a whole has some prior 
title or claim. If all arbitrariness means is that I am the repository of 
assets which belong to no one in particular, then it cannot be 
assumed that the community owns them any more than I do. It 

4 The Rev. Vernon Bartlet ( 1915: 97-8) writes that 'the essential Christian attitude' held the 
property rights of any individual to be 'purelv relatiH. not onlv as compared with God's 
absolute rights as Producer and Owner both of all things and of all persons. but also as 
compared with the paramount human or derivative rights of Society as representing the 
common weal. Of this. the individual's weal is only a dependent part, and should be 
limited by the rights of all others to the conditions of personal well-being .... The resulting 
practical principles, viz. the stewardship of property on behalf both of God and Societv. 
and the moral dutv of fidelitv in this relation as the condition of any correlati\·e nghts of 
private personal e~joyment, .is too deeply embedded in Christ's teaching. notably in the 
parables, to need demonstration.' Bartlet quotes St. Paul. I Corinthians i\'. 71: 'for ':ho 
maketh thee to excel? And what hast thou that thou hast not received? But if thou dJdst 
rective it, why dost thou glory as if thou hadst not received it?' 
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would be as though assets, and the benefits that flow from them, fell 
like manna from heaven (the image is Nozick's), unmarked by prior 
claims and unattached to any subject of possession whether indi­
vidual or social. 

How then should they be distributed? On what basis should 
competing claims to such spontaneously-generated bounty be asses· 
sed? From the standpoint of desert, there would seem to be no 
grounds on which to choose between letting the assets lie where they 
fall, and trying to distribute them in some other way. Unless dis­
tribution under such assumptions is to be regarded as a stand-off, a 
matter of moral indifference, people's entitlements must depend on 
considerations other than notions of possession or desert. On this, 
Rawls and Nozick seem prepared to agree. But what could these 
considerations be? On this, they part ways. Each thinks he can 
adduce considerations unrelated to desert to overcome the stand-off 
in favor of his own conception. 

For Nozick, the absence of desert creates a presumption in fav?r of 
letting assets lie where they fall, at least once it is accepted that th~ngs 
do not come into the world like manna from heaven but come mto 
being already held, attached to particular persons. 

Since things come into being already held (or with agreements already 
made about how they are to be held), there is no need to search for s.~me 
pattern for unheld holdings to fit .... The situation is not an appropnate 
one for wondering, 'After all, what is to become of these things; what ar~we 
to do with them.' In the non-manna-from-heaven world in which thmgs 
have to be made or produced or transformed by people, there is no separat~ 
process of distribution for a theory of distribution to be a theory of (I974· 
219). 

· h' h no Noz1ck goes on to argue that if a person has an asset tow lC . 

one else is entitled, then, although he may not deserve the asset, he IS 

nonetheless entitled to it, and to whatever flows from it by a process 
that does not violate anyone else's entitlements. 'Whether or no: 
Pe 1 ' 1 . · f · w they 0 P e s natura assets are arbitrary from a moral pomt o vte ' 
are entitled to them, and to what flows from them' ( 1974: 226)· 

F R 1 . d' 'd l desert or aw s, on the other hand the absence of m lVl ua 
creates a presumption in favor of ;egarding the distribution oftalents 
as a c . · · 1 concept ommon asset. The lack of desert or a pre-mstltutwna t 

of virtue means that institutions are unconstrained by anteceden 
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moral claims in their pursuit of the primary virtue of social justice. In 
this sense, the analogy of manna from heaven is apt. The array of 
assets dealt by fortune is neither just nor unjust. 'These are simply 
natural facts. What is just and unjust is the way that institutions deal 
with these facts' ( 102). There is no reason to let assets and the 
benefits that flow from them lie where they fall. This would be simply 
to incorporate and affirm the arbitrariness of nature. The discovery 
that virtue and entitlements await social institutions rather than 
constrain them is a reason to pursue justice all the more insistently, 
not a reason to freeze arbitrariness in place. 

What, then, are we to make of these attempts to overcome the 
apparent moral stand-off created by the presumed absence of desert? 
Nozick is prepared to accept that people may not deserve their 
natural assets, but claims they are entitled to them nonetheless. 'If 
people have X, and their having X (whether or not they deserve to 
have it) does not violate anyone else's (Lockean) right or entitlement 
to X, andY flows from (arises out of, and so on) X by a process that 
does not itself violate anyone's (Lockean) rights or entitlements, 
then the person is entitled toY' (1974: 225). But he does not show 
why this is so, nor is he clear on what precisely the difference between 
desert and entitlement consists in. Rawls and Feinberg agree that 
:desert is a moral concept in the sense that it is logically prior to and 
Independent of public institutions and their rules' (Feinberg 1970: 
87). Entitlements, by contrast, are claims that can only arise under 
the rules or qualifYing conditions of institutions already established, 
~hat Rawls describes as legitimate expectations founded on social 
Institutions. It is a consequence of this view that, for the purpose of 
designing or assessing social institutions, people's entitlements, 
being derivative from institutions, are without moral or critical force. 
Assessing the justice of an institution in the light of what people were 
entitled to would be like judging the validity of a rule in the light of 
claims arising under the rule; to recall our earlier discussion, it ';ould 
be appealing to a standard of appraisal thoroughly implicated m the 
object of appraisaL It is for this reason that the concept of entitle­
~ent cannot provide a first principle ofjustice. As Rawls explains, ~t 
presupposes the existence of the co-operative scheme, and so IS 

irrelevant to the question whether in the first place the scheme is to 
be designed in accordance with the difference principle or some other 
criterion' (103). 
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Nozick never comes to terms with this difficulty. In making his 
argument, he explicitly adopts the language of entitlement rather 
than desert, but does not acknowledge its lesser moral force. In 
Nozick's usage, the concept of entitlement does the same work as 
desert, but without its pre-institutional credentials ever being estab­
lished. He begins with the premise that 'people are entitled to their 
natural assets', and proceeds to argue that they are entitled to the 
benefits that flow from them (1974: 225-6). But he never says why 
people are entitled to their assets in any sense of entitlement strong 
enough to get the argument going. 

At one point, Nozick seems to claim that people are entitled to the 
things they 'just may have, not illegitimately', their natural assets 
presumably being among such things. But having something, not 
illegitimately, is not the same as being entitled to it; it is simp!! 
having it, in some unspecified sense of possession. While my intelh· 
gence, or physical strength, or good health may be among the things 
I have, not illegitimately, it does not follow that I am entitled to these 
things, for entitlements depend, as we have seen, on some scheme of 
co-operation already being in effect. 

At other points, Nozick seems to argue instead that people a:e 
entitled to their natural assets and the benefits that flow from them!D 
some sense of entitlement antecedent to social institutions, which is 
to say in some sense of entitlement equivalent to desert. ('It needn't 
be that the foundations underlying desert are themselves deserved, 
all the way down.') This would require that I possess the relevant 

· h b and assets m t e strong sense ofpossession adequate to a desert ase, 
h. · ome t IS m turn requires a theorv of the person on which I possess s 
h' -, · fthe t mgs, at least, as constituents and not merely as attnbutes 0 

self. But Nozick's theory of the person is not easy to discern. He 
co~plains that the 'purified' self implicit in Rawls' theory se~rns 
radically at odds with our more familiar notion of ourselves as be!Dgs 
'th' k ' h ' ' thatSO Ic Wit particular traits' ( 1974: 228) and further objects . d' 
' 'fi d' ' l lD I· ~un e a self, even if coherent, seems to threaten not on'!. a1 
VIdual desert, but also such indispensable notions as indiVIdulf· 
autonomy, responsibility, and the very human dignity an~;~ 
respectdeontologicalliberalism sets out to affirm (1974: 21 4)· ' 
t b · latea 0 e sure, are powerful objections. But they do little to arucu n 
substant' h the perso , . ~vet eory of the person that manages to leave . . the 
thtck With particular traits' while at the same time avoiding 

100 



Individual and social claims 

moral and epistemological difficulties Rawls identifies with the self 
laden with contingencies. It is one thing simply to assert what is in 
some sense undeniable, that we are 'thick with particular traits', and 
quite another to show how this can be true in a way not subject to the 
rival incoherences associated with a radically situated self, indefi­
nitely conditioned by its surroundings and constantly subject to 
transformation by experience. For this reason, Nozick's proposed 
solution to the stand-off can be of critical interest alone. 

What, then, of Rawls' attempt? If Nozick fails to show that the 
absence of individual desert leads to a presumption in favor ofletting 
natural assets lie where they fall, with what success does Rawls show 
a presumption in favor of a general social claim to such assets? 
According to Nozick, Rawls' view is that 'everyone has some entitle­
ment or claim on the totality of natural assets (viewed as a pool), 
with no one having differential claims' ( 1974 228), and indeed the 
notion of common assets seems to imply some such view. The 
question is what kind of 'entitlement or claim' is involved, and how 
it might be established. Two possibilities suggest themselves; the 
general social claim on the totality of natural assets might be a claim 
of desert, or it might be a claim to an entitlement, or legitimate 
expectation. If it is meant to be a claim of desert, then that claim is at 
best underdetermined bv Rawls' theorv for as we have seen, the 
argument from arbitrari-ness works onl~ to undermine individual 
desert, not necessarily to install a social one. Moreover, for the 
community as a whole to deserve the natural assets in its province 
and the benefits that flow from them, it is necessary to assume that 
society has some pre-institutional status that individuals lack, for 
only in this way could the community be said to possess its assets in 
the strong, constitutive sense of possession necessary to a desert base. 
But such a view would run counter to Rawls' individualistic assump­
tions, and in particular to his view that society is not 'an organic 
whole with a life of its own distinct from and superior to that of all its 
members in their relations with one another' (264). 

The alternative would be to view society's claim on the distribu­
tion of assets as an entitlement given by legitimate expectations 
founded upon social institutions 'established for prior and inde~en­
dent s?cial ends' (31 3), prior and independent, that is, to th~ enutle­
rn~nt .Itself. Rawls might argue along these lines that t~e d~ffe~ence 
Pnnciple does not assume that society has some pre-mstitutiOnal 
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status denied to individuals, only that the parties to the original 
position would agree to regard the distribution of natural talents as a 
common asset and to share in the benefits of this distribution. The 
notion of society as the owner of natural assets for which individuals 
are the guardians would then be seen as the result of the original 
position and not its premise. 

But this still leaves us wondering about the 'prior and independent 
social ends', and the source of their priority and independence. 
Somehow the society's claim on the distribution of assets must make 
a difference before institutions get established. Some social ciaim on 
the distribution of assets would seem a necessary presupposition of 
the agreement in the original position, otherwise the parties would 
be deliberating about how to allocate shares that were not (yet) 
rightfully theirs to allocate. Nozick argues, along similar lines, 

Do the people in the original position ever wonder whether they have the 
right to decide how everything is to be divided up? Perhaps they reason that 
since they are deciding this question, they must assume they are entitled to 
do so; and so particular people can't have particular entitlements to hold­
ings (for then they wouldn't have the right to decide together on how all 
holdings are to be divided) ( I 97 4: I ggn). 

To this Rawls might reply that no antecedent social claim is 
in~olved, since the parties to the original position are not faced, 
stnctly speaking, with the moral question of how they ought_ to 
allocate distributive shares (which would indeed imply their havmg 
~n antecedent 'right' to decide), but only with the prudential ques· 
hon ofhow, given the relevant constraints on information, etc., they 
~o~ld, from the standpoint of individual self-interest, prefer ~hat 
IndiVidual shares be allocated. The original position, Rawls mtght 
remind us, is not an actual site of allocation but rather a way of 
thinking. ' 

Still, we want to know why this way of thinking is appropriate to 
questions of distributive justice and whether the appropriateness of 
th~s _way of _t~inking _does not' itself depend on the parties t~ t~~ 
ongmal position havmg some antecedent claim on the totahty 
natural assets. For even if the parties to the original position would, 
as a matter of rational prudence reason in the way Rawls says t~ey 

ld . . . ' . 1 laun 
wou ' It IS not Immediately clear absent some prior socia ~ f 
why their collective choice should determine the just distributiOn ° 
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these assets. This leads us to the issue of justification and the 
question of how the argument from the original position serves to 
justify the principles that result. If society's claim to the distribution 
of natural assets can be shown to be a product of the original 
agreement rather than its premise, then Rawls will have resoh-ed the 
stand-off in favor of the difference principle without having to 
attribute an antecedent claim of desert to society as a whole. If, on 
the other hand, the notion of common assets should turn out to be a 
presupposition of the original agreement, then Rawls will have 
overcome the stand-off only by implicit reliance on a claim of social 
desert, and hence reliance on a wider subject of possession, presum­
ably the community, held to own the assets we individually bear. 
Once again an intersubjective dimension would intrude on Rawls' 
individualistic project. Although such a result would do consider­
able damage to the deontological ethic Rawls seeks to defend. I shall 
try to show that his version of contract theory cannot avoid it. 
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Contract Theory and Justification 

In assessing the validity of the difference principle, we are led 
ultimately to the question of justification, and in particular to the 
question why the original position provides an appropriate way of 
thinking about justice at all. Even assuming, for the sake of argu­
ment, that the parties to the original position really would choose the 
principles Rawls says they would, why does this give us reason to 
believe that these principles are just? Rawls writes that the principles 
of justice are those principles 'that free and rational persons con­
cerned to further their own interests would accept in an initial 
position of equality' ( 1 1), and that the original position is 'the 
appropriate initial status quo which insures that the fundamental 
agreements reached in it are fair' ( 17). 'Understood in this way the 
question of justification is settled by working out a problem of 
deliberation: we have to ascertain which principles it would be 
rational to adopt given the contractual situation. This connects the 
theory of justice with the theory of rational choice' ( 17) · 

But it is not immediately clear how the original position confers 
moral status on the results of an exercise in rational choice, not 
b · · · al 0 VIous what the justificatory force of the argument from the ortgln 

position consists in. The question of justification is complicated by 
the fact that Rawls seems simultaneously to rely on two differ:nt 
sorts of justification, one appealing to the method of reflecuve 

'l'b · c • and eqm 1 num, the other to the tradition of the social contract, 
sorting out their respective roles poses certain difficulties. (Lyons, 
Reading Rawls: 141-68). . 

For the moment, however, I shall put these difficulties as~de m 
order to focus attention on the contractarian aspect of jusuce ~s 
fairness. In so far as the principles of J. ustice depend for theirf 
· 'fi · lft ceo JUSt! catwn on a contractarian appeal what does the mora or 
. . . ' 'd us a 
Its appeal consist m? Exploring this question should provl e fi 
further test of the internal coherence of Rawls' conception, and of the ; 
between the theory of justice and its correlative theory of the person. 
hll ··ncan s a try to show that the argument from the original poslt!O 
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be seen to justify its results only at considerable cost to certain 
voluntarist and individualist assumptions central to the deontologic­
al project. 

THE MORALITY OF CONTRACT 

Rawls locates his theory of justice in the tradition of social contract 
theory going back to Locke, Rousseau, and Kant. The 'guiding idea' 
is that the principles of justice are the object of an original agree­
ment. 'Thus we are to imagine that those who engage in social 
co-operation choose together, in one joint act, the principles which 
are to assign basic rights and duties and to determine the division of 
social benefits' (I I). In designing the social contract, 'a group of 
persons must decide once and for all what is to count among them as 
just and unjust', and the principles they choose are 'to regulate all 
subsequent criticism and reform of institutions' (I 2- r 3). In this 
respect, the original contract would seem a kind of ordinary contract 
writ large. 

But for Rawls, as for some ofhis contractarian predecessors, the 
original agreement is not an actual historical contract, only a 
hypothetical one (I 2). Its validity does not depend on its terms 
actually having been agreed to, but rather on the idea that they would 
have been agreed to under the requisite hypothetical conditions. In 
fact, Rawls' hypothetical social contract is even more imaginary 
than most. Not only did his contract never really happen; it is 
imagined to take place among the sorts of beings who never really 
existed, that is, beings struck with the kind of complicated amnesia 
necessary to the veil of ignorance. In this sense, Rawls' theory is 
doubly hypotheticaL It imagines an event that never really hap­
pened, involving the sorts of beings who never really existed. 

But this would seem to undermine the moral analogy that gives 
contract theory much of its intuitive appeal. Once the social contract 
turns hypothetical, the original agreement is no longer a contract 
writ large, only a contract that might have been writ large but nev~r 
was. And as Ronald Dworkin has written, 'A hypothetical contract IS 

not simply a pale form of an actual contract; it is no contract at all' 
(rgna: I7-I8). How, then, can it serve to justify the principles it 
yields, to certify their status as principles ofjustice? . 

To answer this question, we might begin by taking up a stmpler 

I05 



Contract theory and justification 

question, and inquire into the moral force of contracts and agree­
ments generally. Once we can say something about how justification 
works with actual contracts, we may see more clearly how it works 
with hypothetical ones. 

When two people make an agreement we may typically assess its 
justice from two points ofview. We may ask about the conditions 
under which the agreement was made, whether the parties were free 
or coerced, or we may ask about the terms of the agreement, whether 
each party received a fair share. While these two considerations may 
well be related, they are by no means identical, and barring some 
special philosophical assumptions to be considered later, cannot 
normally be reduced the one to the other. Practically speaking, a 
contract freely agreed to may be more likely than others to yield 
terms that are fair, and a (substantively) fair exchange may well 
suggest a free contract rather than a coerced one, but there is no 
necessary connection either way. . 

Of any contractual agreement, however free, it is always intelli­
gible and often reasonable to ask the further question, 'But is itfair, 
what they have agreed to?', where this question cannot be translated 
to the merely vacuous question, 'But is it what they have agreed to, 

what they have agreed to?' What makes it fair is not just that it was 
agreed to, but is a further question. 
. Similarly, any transaction or arrangement, however fair; is ope_n 
m_principle to the further question, 'But was it freely arrived at, this 
fa~r. arrangement?', where this question cannot be reduced to th~ 
tnvial question, 'But is it a fair arrangement this fair arrangement? 
What makes a transaction free is not that it ended fairly; being trea~ed 
fairly neither makes us free nor entails that we are free. This, too, IS a 
further question. 

Th d" · · that e Istmctwn between these two sorts of questions suggests 
we may think of the morality of contract as consisting of two related 
yet distinguishable ideals. One is the ideal of autonomy, which sees a 
contract as an act of will, whose morality consists in the v?lunt~ry 
character of the transaction. The other is the ideal of reCiproCity, 
which sees a contract as an instrument of mutual benefit, whose 
morality depends on the underlying fairness of the exchange.~ 

I Valuable d' · · he ideals of 
Iscuss1ons of the moral foundations of contract law stressing t ) 

autonomy and reciprocity respectively, can be found in Fried (I ~8 1) and Atiyah ( 1979 . 
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Each ideal suggests a different basis for contractual obligation. 
From the standpoint of autonomy, a contract's moral force derives 
from the fact of its voluntary agreement; when I enter freely into an 
agreement, I am bound by its terms, whatever they may be. Whether 
its provisions are fair or inequitable, favorable or harsh, I have 
'brought them on myself', and the fact that they are self-imposed 
provides one reason at least why I am obligated to fulfill them. 

The ideal of reciprocity, on the other hand, derives contractual 
obligation from the mutual benefits of co-operative arrangements. 
Where autonomy points to the contract itself as the source of obliga­
tion, reciprocity points through the contract to an antecedent moral 
requirement to abide by fair arrangements, and thus implies an 
independent moral principle by which the fairness of an exchange 
may be assessed. With reciprocity, the emphasis is less on the fact of 
my agreement than on the benefits I enjoy; contracts bind not 
because they are willingly incurred but because (or in so far as) they 
tend to produce results that are fair. 

In its account of obligation, each ideal can be seen to highlight the 
moral incompleteness of the other. From the standpoint of auto­
nomy, my obligations are limited to those I voluntarily incur, but 
these may include provisions onerous and harsh. From the stand­
point of reciprocity, hard deals bind less, but on the other hand, the 
need for consent fades, and I may be obligated in virtue of benefits I 
do not want or dependencies beyond my control. In the first I may be 
bound to terms that are unfair· in the second I mav be bound in ways ' ' 
I did not choose. 

Finally, each account of contractual obligation relates contract to 
justification in a different wav. On the ideal of autonomy, the con­
tract imparts the justification;' in so far as it is free, the process itself 
serves to justify the outcome, 'whatever it happens to be'. On the 
ideal of reciprocity, by contrast, the contract approximates justice 
rather than confers it; the process is instrumental to, rather than 
definitive of, a just result. On the first, a fair result is defined as the 
outcome of a process that is free; on the second, a free process is 
simply one means of arriving at a result which is (independently) 
fair. 

Unlike obligations voluntarity incurred, obligations arising under 
~he ideal of reciprocity must presuppose some criteri~n of_fairness 
Independent of contract, some way in which the objective fairness of 
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an exchange may be assessed. Such obligations are thus not contrac­
tual in the strict sense that the contract creates the obligation, but 
rather in the limited epistemic or heuristic sense that the contract 
helps to identify or clarify an obligation that is already there (Atiyah 
1979: 143-6). One consequence of this feature of benefit-based 
obligations is that the carrying out of a contract is not essential to the 
existence of the obligation. In principle at least, there may be ways of 
identifying such obligations without recourse to contract. 

Those obligations arising on the ideal of autonomy, however, 
presume no quality of justice intrinsic to certain results which could, 
even in principle, be identified apart from or antecedent to the 
process that produced them. With obligations of this sort, no result 
can be identified as just without reference to a procedure actually 
having been carried out. What is just cannot be known directly 
because it is, by definition, the product of a process of a certain kind; 
it cannot be known directly because it must be created, and until it is 
created, it cannot be known. 

The contrasting ways in which the two ideals relate contract to 
justification may be illuminated by Rawls' distinction between pure 
procedural justice and perfect (or imperfect) procedural justice. In 
pure procedural justice, 'there is no independent criterion for the 
right result: instead there is a correct or fair procedure such that the 
outcome is likewise correct or fair whatever it is provided that the 
procedure has been properly follo~ed' (86). In pe~fect and imperfect 
procedural justice, on the other hand, 'there is an independe~t 
standard for deciding which outcome is J. ust' and the question 15 
. , d 

simply whether or not a procedure can be found which is guarantee 
to lead to it (8s-6). . 

Now in so far as a contract realizes the ideal of autonomy, 11 

~pproaches the case of pure procedural justice, in which the ou ~come 
IS Just, whatever it is, in virtue of the contract that produced It. On 
~he ideal of reciprocity, a contract is a case of imperfect procedu:al 
~ustice, seeking as it does to approximate a standard of justice 
Independently defined. As Rawls points out 'A distinctive feature of 
pure procedural justice is that the procedur~ for determining the just 
:esult must actually be carried out· for in these cases there is no 
mdependent criterion by reference t~ which a definite outcome can 
be known to be just .... A fair procedure translates its fairness to ~e 
outcome only when it is actually carried out' [emphasis added] (8 ). 
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The answer, then, to our preliminary question how actual con­
tracts justify seems 'incompletely'. As the non-trivial coherence of 
the 'further question' attests ('But is itjair, what they have agreed 
to?'), actual contracts are not self-sufficient moral instruments but 
presuppose a background morality in the light of which the obliga­
tions arising from them may be qualified and assessed. While it may 
be just, under certain circumstances, to hold a person to the terms of 
his prior agreement, it does not follow from his agreement that the 
terms themselves are just. Common sense suggests various reasons 
why, in practice, actual contracts may turn out unfairly; one or both 
of the parties may be coerced or otherwise disadvantaged by an 
unfavorable bargaining position, or deceived or otherwise mistaken 
about the value of the things being exchanged, or unclear about their 
own needs and interests. But even where an agreement turns out 
fairly (as when the effects of such factors are countervailing, for 
example), and where the fairness of the agreement provides a reason 
for its enforcement, it cannot be assumed that what makes it just is the 
fact that it was agreed to. Actual contracts are typically cases of 
imperfect proceduraljustice; pure proceduraljustice rarely, if ever, 
appears in the world. 

CONTRACTS VERSUS CONTRACTARIAN ARGUMENTS 

Rawls would not likely disagree with this formulation. Notwith­
standing the contractarian basis of his theory, he does not suppose 
that the mere fact of an agreement is the test of its fairness, or that 
actual contracts are self-sufficient moral instruments that justify 
their own results, or that obligations voluntarily incurred are im­
mune from criticism in the light of pre-existing principles of justice. 
Understanding the sense in which Rawls' theory does not rely on the 
notion of contract as an instrument of justification is essential to 
understanding the sense in which it does. 

The first point to emphasize in this connection is that the agree­
ment in the original position gives rise not to obligations (at least not 
directly), but to principles ofjustice. The principles ofjustice include 
principles of two sorts - 'principles for institutions', which appl~ to 
the basic structure of society, and 'principles for individuals': w~Ich 
S~t out the duties and obligations of persons with res pee~ to _msutu­
ttons and each other. The first define what makes an msutution or a 
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social practice just, while the second specify the terms on which 
individuals are bound to abide by them. 

The principles for individuals specify two different ways in which 
persons may be bound- as a matter of natural duty or of obligation. 
Natural duties are those moral claims that apply to persons irrespec­
tive of their consent, such as the duties to help others in distress, not 
be cruel, to do justice, and so on. Such duties are 'natural' in the 
sense that they are not tied to any particular institutions or social 
arrangements but are owed to persons generally (I 14-I5). 

Obligations, by contrast, describe those moral ties we voluntarily 
incur, whether by contract or promise or other expression of consent. 
The obligations of public office voluntarily sought are one such 
example. But even with obligations, consent is not sufficient to create 
the tie. A further condition is that the institution or practice agreed to 
be just (or nearly just), in accordance that is, with the two principles 
of justice. Rawls emphasizes that, notwithstanding their voluntary 
dimension, our actual obligations are never born of consent ~lone 
but inevitably presuppose an antecedent background morality, mde· 
pendently derived, in the light of which it is always possible to ask 
whether one ought to have consented or not. 

Obligations arise only if certain background conditions are satisfied. ~c­
q.uiescence in, or even consent to, clearly unjust institutions does not .give 
nse to obligations. It is generally agreed that extorted promises are v~Jd ab 
. ·r B · 'l 1 1 k nd of mz zo. ut Simi ar y, unjust social arrangements are themse ves a 1 

extortion, even violence, and consent to them does not bind(343). 

In particular, it is not possible to have an obligation to autocratic and 
b't c. f xistfor ar 1 rary torms o government. The necessary background does note 

Obl. t' · r ressed. Iga Ions to anse trom consensual or other acts however exp . 
Obl' t · ' bl · tin v1ew Iga ~ry ties presuppose just institutions, or ones reason a Y JUS 

of the Circumstances (I 1 2 ). 

Even promises cannot alone give rise to obligations. Rawls distin·f 
· h h · · leo gms es ere between the rule of promising and the pnnCIP 

fid r . . not a e Ity, and argues that the obligation to keep a promise 15 

consequence of the promise but of a moral principle antecedent to 
the p · d · · ' · ntial to romise, envmg from a theory of J. ustice. 'It IS esse f 
d' . . h . . Je 0 

Istmgms between the rule of promising and the pnncip . 
fid li T · · · ople e ty. he rule IS simply a constitutive convention whereas the pnn f 
of fidelity is a moral principle, a consequenc~ of the principle 

0 
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fairness .... The obligation to keep a promise is a consequence of the 
principle offairness' (346). As a constitutive practice or convention, 
the rule of promising is analogous to legal rules, or the rules of a 
game; whether they are just or not is always a further question which 
cannot be answered without recourse to a moral standard indepen­
dent of the practice. 'There are many variations of promising just as 
there are of the law of contract. Whether the particular practice ... is 
just remains to be determined by the principles of justice' (345-6). 

Strictly speaking, then, it is not promises that bind, but the principle 
of fidelity that binds us to (certain of) our promises, and this 
principle derives from the original position. 

Even the rule of promising does not give rise to a moral obligation by itsrlf. 
To account for fiduciary obligations we must take the principle of fairness as 
a premise. Thus along with most other ethical theories. justice as fairness 
holds that natural duties and obligations arise only in virtue of ethical 
principles. These principles are those that would be chosen in the original 
position ( 348). 

But if Rawls does not take actual contracts or promises to be 
binding, at least not in themselves, in what sense is his theory 
contractarian? Here it is important to distinguish the role of consent 
in real life from its role in the original position. While consent is 
decisive in the original position, it plays less central a role in our 
actual duties and obligations. Notwithstanding their contractarian 
derivation, the natural duties apply without reference to our volun­
tary acts, and the consent obligations require is in any case distinct 
from the consent involved in the original position. 

Even though the principles of natural duty are derived from a contractarian 
~oint of view, they do not presuppose an act of consent, express or tacit, or 
~ndeed any voluntary act, in order to apply. The principles that hold for 
Individuals, just as the principles for institutions, are those that would be 
acknowledged in the original position. These principles are understood as 
the outcome of a hypothetical agreement. If their formulation shows that no 
binding action, consensual or otherwise, is a presupposition of their 
application, then they apply unconditionally. The reason why obligations 
depend upon voluntary acts is given by the second part of the principle of 
fairness which states this condition. It has nothing to do with the contrac­
tual nature of justice as fairness (I I 5- I 6). 

Real con tracts issue in exchanges or arrangements whose j ustifica-
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tion must await a principle ofjustice; the hypothetical contract issues 
in principles of justice capable of assessing those arrangements and 
defining the moral consequences of contracts generally. As things 
turn out, the role the parties decide to assign to (actual) agreements 
is different from the role their (hypothetical) agreement plays in 
justification. 

Nozick objects that it is somehow inconsistent for a contract 
theory to produce principles ofjustice that do not give full justifica­
tory force to voluntary exchanges. If contracts are binding, Nozick 
suggests, then Rawls' theory is wrong for yielding principles which 
would deny their force in many cases, and if contracts cannot bind, 
then Rawls' theory is undermined since it is founded on a contract. 

Contract arguments embody the assumption that anything that emerges 
from a certain process is just. Upon the force of this fundamental assump­
tion rests the force of a contract argument. Surely then no contract argu­
ment should be structured so as to preclude process principles being the 
fundamental principles of distributive justice by which to judge the instit~­
tions of a society; no contract argument should be structured s·o as tomakeJt 
impossible that its results be of the same sort as the assumptions upon 
which it rests. If processes are good enough to found a theory upon, they are 
good enough to be the possible result of the theory. One can't have it both 
ways (1974: 208-g). 

But this objection overlooks the distinction between the imperfect 
procedural justice that typically describes our actual agreements, 
and ~he pure procedural justice that obtains, or at least is meant to 
obtam, in the original position. Or to put the point another way, the 
b. · R Is 0 ~ect1on confuses contracts with contract arguments. As aw 

observes, real contracts are not arguments but social facts, whose 
1 · or mora consequences depend on some moral theory, contractanan 

otherwise. Some such distinction between the fact of an agreement 
and the grounds ofitsjustificatio;, is essential if we are to account for 
the coherence of the 'further question' ('But is it fair, what they have 
agreed to?'), or to make sense of the related question whether ~ne 
ought to have consented or not or allow for the rival but correlauve 
claims of autonomy and reci~rocity in arguments about justice. 

Seen in this light, there is no contradiction in a contract argument 
producing principles that limit the justificatory role of contracts. In 
fact, there appears an important sense in which the results of a 

· son contract argument cannot be 'of the same sort' as the assumptiOn 
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which it rests. For if, as Nozick argues, 'contract arguments embody 
the assumption that anything that emerges from a certain process is 
just' [emphasis added] ( I974: 208), it seems unlikely to suppose that 
just any agreement, arrived at under just any conditions, could 
produce results guaranteed to be just. And once the circumstances of 
an agreement are seen to be relevant to its justification, it cannot be 
claimed that the agreement itself does all the justifying. To acknow­
ledge the relevance of circumstance is already to acknowledge a 
moral sanction independent of the agreement by which the morally 
necessary features of the situation are identified. 

As Rawls shows in his analysis of promises, the source of this 
sanction cannot be a further promise or agreement (such as a 
promise to keep promises), since the credentials of this background 
promise would be equally open to question. The back-up of a 
promise (or a contract) must be more thanjust another promise (or 
contract). It must be a premise of a different sort. This premise, 
which on contract theory 'looks much like an agreement to keep 
agreements and yet which, strictly speaking, cannot be one' (349), is 
what the hypothetical agreement in the original position seeks to 
provide. Rawls believes this device can supply such a premise in a 
way that preserves the voluntarist appeal of contract theory without 
lapsing into the question-begging regress associated with a mere 
agreement to agree. Before assessing Rawls' solution, it may be 
helpful to summarize the problem ofjustification it seeks to address 
and briefly to consider two alternate solutions which Rawls rejects. 
In this way it may be possible to establish some connections between 
Rawls' account of justification and certain central features of his 
deontological project. 

LIBERALISM AND THE PRIORITY OF PROCEDURE 

To justify an exchange or institutional arrangement, it is not enou?h 
~o show that it arose from a voluntary agreement between the parues 
Involved, for at least two different sorts of reasons - one moral, the 
other epistemological. Although Rawls does not distinguish these 
arguments explicitly, both are implicit in his account, and each 
serves to reinforce the other. We might call the first the argument 
:rom contingency and the second the argument from convention~l­
Ism. The first recalls the argument from arbitrariness deployed m 
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support of the difference principle against meritocratic, aristocratic, 
and other rival conceptions of equality falling short of Rawls' 
'democratic conception'. In the case of justification, it begins with 
the observation that in practice, agreements turn out unfairly for a 
variety of reasons, as already suggested; one or the other party may 
be coerced or otherwise disadvantaged in his bargaining position, or 
misled or otherwise misinformed about the value of the objects being 
exchanged, or confused or mistaken about his own needs and 
interests, or, where uncertain future returns are involved, a bad 
judge of risk, and so on. In some of these cases, notably those 
involving outright coercion or deception, we may be tempted to say 
that the exchange was not truly a voluntary one, or that the 
'contract' is invalid, and so attribute the unfairness of the result to an 
inadequacy of consent. Libertarians and others who argue that 
voluntary agreements are wholly self-justifying are anxious to rule 
out such cases by invoking distinctions between coercive and non­
coercive influences, legitimate and illegitimate bargaining tactics, 
threats and inducements, and so on (Nozick I972; Kronman rg8~). 

But Rawls would deny that any such distinction could succeed m 
marking out a range of self-justifying agreements as long as some 
morally arbitrary influences were allowed to remain. However 
strictly one defines the requirements of a voluntary agreement, the 
fact that different persons are situated differently will assure that 
some differences of power and knowledge persist, allowing ~gree­
ments, even 'voluntary' ones, to be influenced by factors arbitrary 
from a moral point of view. 'Somehow we must nullify the effects of 

'fi 0 h to speCI c contmgencies which put men at odds and tempt t em , 
exploit social and natural circumstances to their own advantage 
(I 36). 

E 'd I~ ven voluntary agreements are likely to fall short of the 1 .ea 
autonomy, in which the obligations incurred are self-imposed 1ll the 
strict sense of'self defined as prior to its attributes and ends and thus 
free from heteronomous determinations. Only this sense of self, and 
th · f · fl ences e notion o autonomy it permits, rule out arbitrary m u , 
completely. Ruling out coercion alone cannot justify a contrac~ an) 
more than ruling out say class privileges alone can jusufy. a 

. ' ' . cles 
mentocracy. In both cases too much is left subiect to contmgen 

b' ' J b the ar ltrary from a moral point of view. Once we are bothered Y d 
most conspicuous obstacles to individual autonomy, we are boun 
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on reflection to reject heteronomous influences wherever they 
appear.> 

Beyond the moral difficulty with the notion that contracts are 
self-justifying lies an epistemological difficulty. This concerns the 
status of contracts as 'constitutive conventions', in Rawls' phrase, 
and recalls the problem that arose in connection with the Archime­
dean point, the problem of distinguishing a standard of appraisal 
from the thing being assessed. In the case of contracts, the parallel 
distinction is between a moral principle on the one hand and a rule or 
a practice or convention on the other. Notwithstanding the norma­
tive import of, say, the practice of promising or the rules of a game or 
the law of contracts, practices and rules and laws as such cannot 
justify anything on their own, but must depend for their moral 
consequences on some principle independent of them. 'The contract 
doctrine holds that no moral requirements follow from the existence 
ofinstitutions alone' (348). Given its status as a constitutive conven­
tion, an exchange can no more be justified by showing that it was 
voluntarily agreed to than a law can be justified by showing that it 
was duly enacted. The fact that a transaction is agreed to or a law 
enacted may be sufficient, given the relevant background norms, to 
establish a legal or institutional requirement to abide by it, but 
'whether these requirements are connected with moral duties and 
obligations is a separate question' (349). We still need to know 
whether the parties ought to have given their consent or whether the 
legislators ought to have voted the way they did. 

If actual contracts must presuppose an antecedent principle to 
justify their results, the question naturally arises how such a princi­
ple might be derived. We might be tempted to seek such a principle 
in a prior, more general agreement, setting out the terms on which 
particular agreements are just. But this solution is quickly under­
mined once it is seen that the problems of contingency and conven­
tionalism would simply be deferred. Once the problems of contingency 
and conventionalism are acknowledged, there is no reason to think 
that second order contracts can be made self-justifying in a way that 
particular contracts cannot. A contract can no more be sanctioned 
by a prior agreement to keep agreements than a law can be justified 
by a law about legislation. In each case, the 'further question' is_ not 
dissolved but postponed. A convention about conventiOns 
2 Compare Rawls on the difference principle ( 1971: 74-5). 
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does not make a moral principle, only a further social fact. 
If no actual contract, however general, can justify contracts, 

owing to its implication in the practices and conventions of some 
particular society, the alternative would seem recourse to a principle 
of justice somehow prior to particular practices and conventions. 
This, in fact, is the solution sought by traditional contract theorists, 
who backed up the Social Contract by an appeal to Natural Law 
(Barker 1948: x-xi). Thus, for Locke, it is 'the law of God and Nature' 
that sanctions the original compact and sets bounds on the powers of 
the commonwealth the compact brings forth. 

Thus the law of nature stands as an eternal rule to all men, legislators as 
well as others. The rules that they make for other men's actions must, as 
well as their own, and other men's actions, be conformable to the law of 
nature, i.e., to the will of God, of which that is a declaration, and the 
fundamental law of nature being the preservation of mankind, no human 
sanction can be good or valid against it ( 16go: go). 

But this traditional solution is unavailable to Rawls for at least two 
reasons. The most obvious is that reliance on 'the law of God and 
Nature' involves a more substantial theological and metaphysical 
commitment than Rawls is prepared to assu'me. So controversial an 
assumption would clash with his determination to argue from 
:generally shared and preferably weak conditions' ( 20), and 'to 

msure that the principles of justice do not depend upon strong 
assumptions. At the basis ofthe theory, one tries to assume as little as 
possible' (129). 

For Rawls' purpose, a further difficulty with the idea offoundin.g 
. . . h tit 
JUStice on a premise of natural law such as Locke invokes IS t a 
runs counter to the core assumptions of the deontological projec~. As 
we ?ave seen, a central aspiration of deontologicalliberalism IS to 
denve a set of regulative principles that do not presuppose any 

· 1 · Jar particu ar conception of the good, nor depend on any partJC.U 
theory of human motivation. Connected with this aim are the views 
that conceptions of the good are diverse that there is no single, 
dominant human end, that man is a bein~ whose ends are chosen 
rather than given, and that the well-ordered society is therefore one 
in which people are free to pursue their various aims, whateve~ the~ 
may be, on terms that are just. 'Liberty in adopting a conceptiOn ° 
the g d · I' · d [J om a 00 IS Imited only by principles that are deduce r 
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doctrine which imposes no prior constraints on those conceptions' 
(253). To emphasize the voluntarist conception of human agency 
that underlies those principles, Rawls assumes that the parties to the 
original position are unbound by prior moral ties, and 'think of 
themselves as beings who can and do choose their final ends (always 
plural in number)' (563). 

By appealing to the law of nature as a premise of the original 
compact, Locke founds justice on certain claims about human ends 
and motivations which a deontological ethic would be reluctant to 
admit. When he assumes that men join in society with others 'in 
order to unite for the mutual preservation of their lives, liberties, and 
estates, which I call by the general name, property', he attributes to 
human beings a certain dominant end and makes this end a premise 
of the principles that result. 'The great and chief end, therefore, of 
men's uniting into commonwealths, and putting themselves under 
government, is the preservation of their property; to which in the 
state of nature there are many things wanting' (r6go: go). 

But for Rawls, to found principles ofjustice on ends or desires said 
to be given by nature, whether they be the pursuit ofhappiness or the 
preservation of property or of life itself, is to place the good prior to 
~he right, to deny the essential plurality of human ends and to posit 
Instead a single dominant end, to base justice on certain natural 
~ontingencies, and to reverse the priority of self and ends by conceiv­
Ing man as a subject of ends given in advance rather than a willing 
subject of ends he has chosen. 

Once a dominant end given by nature is admitted as a premise of 
the original compact, the parties can no longer 'think of themselves 
as beings who can and do choose their final ends', but instead are 
bound in advance. The voluntarist dimension of their enterprise 
fades, and the terms of the contract are no longer a matter of choice 
but are determined in advance, given by the requirements of the 
natural law that is their prerequisite (Pitkin r g65: ggo-g) · . 

That a deontological liberal would reject a Lockean soluu_on_ on 
th:se grounds is strengthened by the fact that Kant mounts~ ~Imil~r 
objection to traditional contract views. Though Kant's cntique IS 
directed against Hobbes his obiections would seem equally applic-
ahl · ' J e lll this respect to Locke. 

Kant distinguishes between those social agreements among men 
designed to further some common end they may happen to share, 
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and those dedicated to the one end in itself which all ought to share, 
namely the principle of right. Only the second sort of contract 
constitutes a civil state, in which the freedom of each is made to 
harmonize with the freedom of everyone else under terms governed 
by right. But such an arrangement cannot be based on any particular 
view of human. nature nor motivated by any merely contingent 
human ends. 

The whole concept of an external right is derived entirely from the concept 
of freedom in the mutual external relationships of human beings, and has 
nothing to do with the end which all men have by nature (i.e., the aim of 
achieving happiness) or with the recognized means of attaining this end. 
And thus the latter end must on no account interfere as a determinant with 
the laws governing external right (I 793: 73). 

For Kant, the principle that serves as sanction to the original 
contract is not 'the great and chief end of preserving property', or 
pursuing happiness, but the duty in itself which is 'the highest formal 
condition of all other external duties, the right of men under coercive 
public laws by which each can be given what is due to him and 
secured against attack from any others' (I 793: 73). And this d~ty 
comes not from nature but 'is the requirement of pure reason, which 
legislates a priori, regardless of all empirical ends (which can all be 
summed up under the general heading of happiness)'. Since me~ 
have different views on the empirical end of happiness and what It 
consists of, happiness could not bring their will under any external 
law harmonizing with the freedom of everyone. The civil state can 
thus only be established in accordance with 'pure rational princi~le~ 
of external human right' given a priori. It must be based on a pnon 
principles, for neither nature nor experience can provide knowledge 
of what is right (Kant 1793: 73-4, 86). The result is a liberalism that 
departs significantly from Locke's, and contains the essentials ofthe 
deontological ethic taken up by Rawls. As Kant writes, 

We are not concerned here with any happiness which the subject might 
expect to derive from the institutions or administration of the common· 
wealth, but primarily with the rights which would thereby be secured for 
everyone. And this is the highest principle from which all maxims relating to t?t 
commonwealth must begin, and which cannot be qualified by any other principles. No 
generally valid principle oflegislation can be based on happiness. For ?oth 
the current circumstances and the highly conflicting and variable illusions 
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as to what happiness is (and no-one can prescribe to others how they should 
attain it) make all fixed principles impossible, so that happiness alone can 
never be a suitable principle of legislation [emphasis added] ( 1793: 8o). 

Where Locke backs up the original contract with the law of God 
and Nature, Kant backs it up with a principle of right given not by 
nature but by pure reason. Of the two solutions, Kant's is the more 
congenial to Rawls' conception in that it avoids deriving the right 
from the good and so preserves deontological assumptions. But as we 
have seen, Rawls is resistant to Kant's solution in so far as it seems to 
depend on metaphysical assumptions he finds objectionable. He is 
dubious of the idealist metaphysics by which pure reason does its 
work, and is troubled by what seems to be the arbitrariness of the a 
priori derivation of the Kantian moral law. And so rather than adopt 
Kant's solution to the problem ofjustification directly, Rawls seeks 
instead to reformulate Kant's deontological teachings, 'to detach the 
underlying structure of Kant's doctrine from its metaphysical sur­
roundings so that it can be seen more clearly and presented relatively 
free from objection' (264). Here we return to the mission of the 
original position in its bid to provide an Archimedean point: to find a 
middle way between conventionalism and arbitrariness, to seek a 
standard of appraisal neither compromised by its implication in the 
world nor dissociated and so disqualified by detachment. 

With contract theory, the challenge posed by the Archimedean 
point takes more determinate form. Clearly, justification involves 
some sort of interplay between contracts and principles. Actual 
contracts presuppose principles ofjustice, which derive in turn from 
a hypothetical original contract. But how does justification work 
there? Is recourse to yet a further layer of antecedent principles 
required? Or is contract at that stage morally self-sufficient, and fully 
self-justifying? At times the search for the ultimate sanction appears 
~n infinitely elusive dance of procedure and principle, each receding 
m turn behind the other. For given the assumptions of contract 
theory, neither seems to offer a stable resting point on which to found 
~he other. If the parties to the original contract choose the princi.ples of 
JUstice, what is to say that they have chosen rightly? And If they 
~hoose in the light of principles antecedently given, in wh~t s~nse ~an 
It be said that they have chosen at all? The question of JUStificatiOn 
thus becomes a question of priority; which comes first - really, 
ultimately first - the contract or the principle? 

119 



Contract theory and justification 

With Kant, it is unclear whether the principle of right is the 
product of the original agreement or its premise, and his reliance on 
'pure reason, which legislates a priori', (I 793: 73), seems to suggest 
the latter. This, in any case, is the point at which Rawls seeks to 
reformulate the Kantian position, to assert the priority of contract 
and so to emphasize the connection of justice with the theory of 
rational choice. 'The merit of the contract terminology is that it 
conveys the idea that principles of justice may be conceived as 
principles that would be chosen by rational persons, and that in this 
way conceptions of justice may be explained and justified' ( 16). 

By founding justice on an original contract, Rawls seeks to express 
what he takes to be the central Kantian insight, 'the idea that moral 
principles are the object of rational choice' ( 25 I). He describes the 
original position as 'a procedural interpretation of Kant's conception 
of autonomy and the categorical imperative ... a natural procedural 
rendering of Kant's conception of the kingdom of ends, and of the 
notions of autonomy and the categorical imperative' (emphasis 
added] ( 256, 264). 

Why a procedural rendering? Why is it necessary to amend Kant 
in order to give these principles an explicitly procedural or contrac­
tual derivation? Rawls' answer must be that by casting the moral law 
as the outcome of a certain process of rational choice, however 
hypothetical, it is possible to establish its claim on human experience 
in a. way that might not otherwise be apparent. 'No longer are th~se 
notions purely transcendent and lacking explicable connections Wit? 
~uman conduct, for the procedural conception of the original posi­
tion allows us to make these ties' (256). 

The priority of procedure in Rawls' account ofjustification reca!ls 
the parallel priorities of the right over the good, and of the self over Its 
ends. It thus connects the account of justification with the theory of 
the person which justice as fairness was seen to entail, and suggests 
the importance of contract theory to the deontological project gener­
ally. As the self is prior to the ends it affirms, so the contract is prior to 

the principles it generates. Of course not]. ust any contract is prior to 
th · · 1 ' ot e pnnc1p es of justice· as we have seen actual contracts cann 
justify precisely becaus: they are typicall; situated in the practices 
and conventions whichjustice must assess. Similarly, real persons, 
or~inarily conceived as 'thick with particular traits', are not strictlY 
pnor with respect to their ends but are embedded in and con-

' 
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ditioned by the values and interests and desires from among which 
the 'sovereign' self, qua subject of possession, would take its pur­
poses. To assert the priority of the self whose sovereign agency is 
assured, it was necessary to identify an 'essentially unencumbered' 
self, conceived as a pure subject of possession, distinct from its 
contingent aims and attributes, standing always behind them. 

In the case of contract, the priority of procedure depends on 
distinguishing the special case of pure procedural justice, a sort of 
purified, pre-situated version of ordinary procedure in which no 
independent criteria of fairness are available. Only the purified self is 
guaranteed to be a sovereign agent, and only pure procedural justice 
is guaranteed to produce results that are fair. It is this notion of 
procedure that Rawls invokes in the original position. 

The idea of the original position is to set up a fair procedure so that any 
principles agreed to will be just. The aim is to use the notion of pure 
procedural justice as a basis of theory (I 36). 

Pure procedural justice obtains when there is no independent criterion for 
the right result: instead there is a correct or fair procedure such that the 
outcome is likewise correct or fair, whatever it is, provided that the proce­
dure has been properly followed (86). 

Two further parallels link Rawls' account of justification with his 
theory of the person. One highlights the role of choice in deontologi­
cal ethics; the other emphasizes the assumption of plurality. In our 
discussion of the self, we considered two accounts of agency by which 
the self might come by its ends, a voluntarist account which related 
self to ends as willing subject to objects of choice, and a cognitive 
account which related self to ends as knowing subject to objects of 
understanding. The priority of the self over its ends was seen to 
require the voluntarist account. 

Once we imagine the parties to the original position seeking 
principles of justice, we can similarly conceive two possible accounts 
ofjustification a voluntarist account in which the parties arrive at 
the principles ~hrough an act of choice or agreement, and a cognitive 
account in which the parties arrive at the principles through an act of 
discovery or collective insight. As with agency, so with justification: 
fo~ c~ntract to be prior to principle, the parties must. c~oose the 
pnnCiples of justice rather than find them. Both the pnonty of the 
self and the priority of procedure require the voluntarist notions of 
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agency and justification respectively. For the self to be prior, its aims 
must be chosen rather than given; for contract to be prior, the 
principles of justice must be products of agreement rather than 
objects of discovery. 

In addition to the emphasis on choice, the assumption of plurality 
is common to both the theory of the person and the account of 
justification on the contractarian view. Just as 'the plurality of 
distinct persons with separate systems of ends' (29) is essential to 
Rawls' notion of the subject, so the antecedent plurality of the parties 
to the original position is essential to the notion of their hypothetical 
agreement. For a contract to be a contract requires a plurality of 
persons. I cannot make a contract or an agreement with myself 
except in a metaphorical sense in which part of the metaphor in­
volves speaking as though 'I' were two persons rather than one, a 
plurality of selves within a single human being. As Rawls notes, 
principles of justice 'apply to the relations among several persons or 
groups. The word "contract" suggests this plurality' (I 6). 

Having reconstructed the problem of justification Rawls seeks to 
address and considered the form of solution he undertakes, it re­
mains to be shown whether this solution succeeds in providing the 
foundation the deontological ethic requires. And so we turn at last to 
the hypothetical contract in the original position, in order to see what 
exactly goes on there, and how it justifies, if that is what it do~s. At 
the risk of belaboring the familiar, we must explore the text with 
some detail if the phenomenology of the original agreement is to 
become clear. 

WHAT REALLY GOES ON BEHIND THE VEIL OF IGNORANCE 

What goes on in the original position is first of all a choice, or more 
precisely, a choosing together, an agreement among parties. What 
the parties agree to are the principles of justice. Unlike most act~al 
contracts, which cannot justify, the hypothetical contract the parues 
agr~e to does justify; the principles they choose are just in virtu~ of 
their choosing them. As the voluntarist account of justifica~wn 
would suggest, the principles of justice are the products of choice. 

The guidin · d · h · · cture of . g I ea Is t at the pnnciples of justice for the basiC stru 
society are the object of the original agreement [emphasis added] (I J). 
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Thus we are to imagine that those who engage in social cooperation choose 
together, in one joint act, the principles which are to assign basic rights and 
duties and to determine the division of social benefits. Men arc to decide in 
advance how they are to regulate their claims against one another [ emph­
asis added] (I I). 

Just as each person must decide by rational reflection what constitutes his 
good, that is, the system of ends which it is rational for him to pursue, so a 
group of persons must decide once and for all what is to count among them as just 
and unjust. The choice which rational men would make in this hypothetical 
situation of equal liberty, assuming for the present that this choice problem 
has a solution, determines the principles of justice [emphasis added] 
(I I- I 2). 

Since all are similarly situated and no one is able to design principles to 
favor his particular condition, the principles ofjustice are the result of a fair 
agreement or bargain [emphasis added] (I 2). 

Justice as fairness begins, as I have said, with one of the most general of all 
choices which persons might make together, namely with the choice of the first 
principles of a conception of justice [emphasis added] (I 3). 

The principles of justice are those which would be chosen in the original 
position. They are the outcome of a certain choice situation [emphasis 
added] (4I-2). 

Justice as fairness the principles ofjustice are not thought of as self-evident, 
but have their justification in the fact that they would be chosen [emphasis added] 
(42). 

On a contract doctrine the moral facts are determined by the principles 
which would be chosen in the original position .... [I]t is up to the persons in the 
original position to choose these principles [emphasis added] (45) · 

Justice as fairness differs from traditional contract theories in that 
'the relevant agreement is not to enter a given society or to adopt a 
given form of government, but to accept certain moral princip~es' 
(x~). The result ofthe agreement is not a set ofobligati~ns apply~ng 
to Individuals, at least not directly, but principles ofjustice applymg 
~0 the basic structure of society. Still, the voluntarist a~pect of 
JUstification corresponds in some sense to the notion ~f society as a 
voluntary agreement. Rawls writes that living in a soCiety ~ove_rned 
by principles of justice derived from a voluntary account ofJUStifica-
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tion is, in effect, the next best thing to living in a society we have 
actually chosen. 

No society can, of course, be a scheme of co-operation which men enter 
voluntarily in a literal sense; each person finds himself placed at birth in 
some particular position in some particular society, and the nature of this 
position materially affects his life prospects. Yet a society satisfying the 
principles of justice as fairness comes as close as a society can to being a 
voluntary scheme, for it meets the principles which free and equal persons 
would assent to under circumstances which are fair. In this sense its members 
are autonomous and the obligations they recognize self-imposed [emphasis 
added] (13). 

As our reconstruction suggests, the voluntarist nature of Rawls' 
contract view is bound up with the essential plurality of human 
subjects and the need to resolve conflicting claims. Without plural­
ity, contracts, and for that matter principles of justice, would be 
neither possible nor necessary. 'Principles of justice deal with con­
flicting claims upon the advantages won by social co-operation; they 
apply to the relations among several persons or groups. The word 
"contract" suggests this plurality as well as the condition that the 
appropriate division of advantages must be in accordance with 
principles acceptable to all parties' ( 1 6). 

As previously seen, justice as fairness differs from utilitarianism in 
its emphasis on the plurality and distinctiveness of individuals, and 
this difference is embodied in the role contract plays in justification. 

Wher:as ~he utili~arian extends to society the principles of choi_ce :or on~ 
man, JUStice as fairness, being a contract view, assumes that the pnnoples 0 

so~i~l choice, and so the principles ofjustice, are themselves the object of an 
ongmal agreement [emphasis added] (28). 

From the standpoint of contract theory one cannot arrive at a principle of 
social choice merely by extending the principle of rational prudence to the 
system of desires constructed by the impartial spectator. To do this is not to 
tak~ seri~usl_Y the plurality and distinctness of individuals, nor to recognize as the 
basis of Justice that to which men would consent [emphasis added] (2g). 

In basing the principles of justice on an agreement among parties, 
Rawls emphasizes two characteristics that the hypothetical contract 
shares with actual ones, namely choice and plurality. But we have 
alrea~y seen that the ingredients of choice and plurality are not 
sufficient to make justice; actual contracts, which include both, 
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cannot justify. This is due to the problems we have described as 
contingency and conventionalism. Actual agreements often turn out 
unfairly because of the various (coercive and non-coercive) contin­
gencies associated with the inevitable differences of power and 
knowledge among persons differently situated. But in the original 
position, such contingencies are cured. Due to the veil of ignorance 
and other conditions of equality, all are similarly situated, and so 
none can take advantage, even inadvertently, of a more favorable 
bargaining position. 

The original position is designed to overcome the problem of 
conventionalism as well. Where actual contracts are inescapably 
embedded in the practices and conventions of some particular 
society, the agreement in the original position is not implicated in the 
same way. It is not an actual contract, only a hypothetical one. Since 
it is imagined to occur before the principles of justice arrive on the 
scene, it may be thought of as 'pre-situated' in the relevant sense, a 
status quo antecedent to the arrival of justice such that no prior 
moral principles are available by which its results might be im­
pugned. In this way it is able to realize the ideal of pure procedural 
justice. (Ironically, where the hypothetical nature of the original 
agreement at first appeared to weaken its justificatory force, it now 
appears as a positive, perhaps indispensable, advantage. Where 
Rawls emphasizes that 'nothing resembling [the original agreement] 
need ever have taken place' (I 20), it might be the case that no such 
agreement ever could take place and still overcome the problem of 
conventionalism.) 

Since all are similarly situated and no one is able to design principles to favor 
his particular condition, the principles of justice are the result of a fair 
agreement or bargain [emphasis added] ( 1 2). 

The original position is, one might say, the appropriate initial status quo, and 
thus the fundamental agreements reached in it are fair. This explains the 
pr?priety of the name 'justice as fairness': it conveys the idea that t~e 
Pnnciples of justice are agreed to in an initial situation that is fair [emphasis 
added] (1 2 ). 

It is a state of affairs in which the parties are equally represented as mo~al 
persons and the outcome is not conditioned by arbitrary contingencies or the relatiVe 
balance of social forces. Thus justice as fairness is able to use the idea of pure 
proceduraljustice from the beginning [emphasis added] (120). 
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By imposing the veil of ignorance it is possible to 'nullify the effects 
of specific contingencies which put men at odds and tempt them to 
exploit social and natural circumstances to their own advantage' 
(I 36). 

If a knowledge of particulars is allowed, then the outcome is biased by 
arbitrary contingencies. As already observed, to each according to his threat 
advantage is not a principle of justice. If the original position is to yield 
agreements that are just, the parties must be fairly situated and treated 
equally as moral persons. The arbitrariness of the world must be corrected 
for by adjusting the circumstances of the initial contractual situation 
[emphasis added] (141). 

Once the parties to an agreement are assumed to be similarly 
situated in all relevant respects, differences of power and knowledge 
disappear, and the possible sources of unfairness are thus eradicated. 
Since no one is able to choose on the basis of contingently-given 
attributes, the ideal of autonomy, implicit but imperfect in actual 
contracts, is fulfilled, the ideal of reciprocity is realized as a matt~ro: 
course, and the vulnerability of contract to the 'further questiOn 
('But is it fair?') is eliminated. 'The veil of ignorance deprives the 
persons in the original position of the knowledge that would enab~e 
them to choose heteronomous principles. The parties arrive at their 
choice together as free and equal rational persons knowing only_that 
those circumstances obtain which give rise to the need for principles 
of justice' (252). · 

Once the 'further question' of fairness loses its independent moral 
force, owing to the fact that the parties are situated in such a way that 
no unfairness conceivably could result, any agreement reached be· 
comes a case of pure procedural justice; its outcome is fair, 'whatever 
it is'' in virtue of its agreement alone. Under such conditions, a 
contract ceases to be a constitutive convention and becomes instead 
an instrument of justification. 

The aim is to characterize this situation so that the principles that woul~ b~ 
h h ' [VICII· c osen, w atever they turn out to be, are acceptable from a moral pomt 0 . h 

Th · · 1 · · · ·n whiC e ongma positiOn IS defined in such a way that it is a status quo 1 

arry agreements reached are fair [emphasis added] (120). 

The idea of the original position is to set up a fair procedure so that 0~11, 
P · · l . dura . nn~zp es agreed to wzll be just. The aim is to use the notion of pure proce 
JUStice as a basis of theory [emphasis added] ( 1 36). 
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But at this point a crucial ambiguity arises, for it is not clear what 
exactly it means 'to use the notion of pure procedural justice as a 
basis of theory'. Rawls claims that once the situation is appropriately 
characterized, then the principles chosen, whatever they turn out to be, are 
acceptable from a moral point of view; once the original position is 
properly defined, then arry agreements reached in it are fair; once a fair 
procedure is established, then arry principles agreed to will be just. 

What is unclear is how generous these provisions are to the 
choosers. On one reading, the terms seem generous indeed, the very 
embodiment of the voluntarist provisions suggested above. Once the 
parties find themselves in a fair situation, anything goes; the scope 
for their choice is unlimited. The results of their deliberations will be 
morally acceptable 'whatever they turn out to be'. No matter what 
principles they choose, those principles will count as just. 

But there is another, less expansive reading of their situation, 
which gives considerably less scope to their enterprise. On this 
interpretation, what it means to say that the principles chosen will be 
just 'whatever they turn out to be' is simply that, given their situa­
tion, the parties are guaranteed to choose the right principles. While 
it may be true that, strictly speaking, they can choose any principles 
they wish, their situation is designed in such a way that they are 
guaranteed to 'wish' to choose only certain principles. On this view, 
'any agreements reached' in the original position are fair, not be­
c~use the procedure sanctifies just any outcome, but because the 
Situation guarantees a particular outcome. But if the principles 
agreed to are just because only (the) just principles can be agreed to, 
the voluntarist aspect of the enterprise is not as spacious as would 
?rst appear. The distinction between pure and perfect procedural 
JUstice fades, and it becomes unclear whether the procedure 'trans­
lates its fairness to the outcome', or whether the fairness of the 
procedure is given by the fact that it necessarily leads to the right 
result. 

Rawls confirms the less voluntarist reading when he writes, 'The 
acceptance of these principles is not conjectured as a psychologic~! 
law or probability. Ideally anyway, I should like to show that their 
acknowledgement is the only choice [sic J consistent with the full 
descri_ption of the original position. The argument aims even.tu~lly to 
be stnctly deductive' (I 2 I). The notion that the full descnptwn_ of 
the original position determines a single 'choice' which the parties 
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cannot but acknowledge seems to introduce a cognitive element to 
justification after all and to call into question the priority ofproce­
dure over principle which the contract view- and the deontological 
project generally- seemed to require. But a more immediate con­
sequence of this reading is that it complicates our account ofwhat 
goes on in the original position. Rawls maintains that what happens 
behind the veil of ignorance is that a plurality of persons come to a 
unanimous agreement on a particular conception of justice. It is 
worth examining his description closely. 

To begin with, it is clear that since the differences among the parties are 
unknown to them, and everyone is equally rational and similarly situated, 
each is convinced by the same arguments. Therefore, we can view the choice in the 
original position from the standpoint of one person selected at random. If 
atryone after due reflection prefers a conception ofjustice to another, then they all do, and a 
unanimous agreement can be reached. [emphasis added] (139). 

Rawls suggests that, to make the circumstances more vivid, we 
might imagine that the parties communicate with each other 
through a referee, who transmits proposed alternatives, informs the 
parties when they have come to an understanding, and so on. 'But 
such a referee is actually superfluous, assuming that the delibera­
tions of the parties must be similar' (I 39). 

Thus there follows the very important consequence that the parties hav: no 
basis for bargaining in the usual sense. No one knows his situation in soCI_ety 

h. 1 · · t tailor nor Is natura assets, and therefore no one is in a positiOn ° 
principles to his advantage ( 139). 

The veil of ignorance makes possible a unanimous choice of a particu~ar 
conception ofjustice. Without these limitations on knowledge the bargaJO· 
ing problem of the original position would be hopelessly complicated (l4o). 

Since the parties are 'similarly situated' they are guaranteed to 
. h ' c • • ''n the reason m t e same way and have no basis for bargammg I 

, • ' c • s for 
usual sense · This would seem to imply that they have a basi 
b · · · · · · re the argammg m some other sense ('The principles of JUstice a 
result of a fair agreement or bargain.' ( 12) ) but it is difficul~ to 
. ' h · ' qulfCS Imagme w at this sense could be. Bargaining in any sense re 
som d 'ffi · · c k owledge e 1 erence m the mterests or preferences or power or n 
of the bargainers, but in the original position there are none. ~nder 

h d" ' · nan¥ sue con Itlons, it is difficult to imagine how any bargam, 1 ' 

sense, could ever get going. 
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If no bargaining could take place, the question also arises whether 
any discussion could take place. Rawls suggests that various alterna­
tives might be proposed before the final agreement is reached. But if 
the parties are assumed to reason in the same way and to be con­
vinced by the same arguments, it seems unlikely that a certain idea 
could occur to one but not to another. Discussion, like bargaining, 
presupposes some differences in the perceptions or interests or know­
ledge or concerns of the discussants, but in the original position, 
there are no such differences. We must therefore assume that the 
'deliberations' of the parties proceed in silence and issue in a single 
conception which is unanimously agreed to. 

But this makes the account of the agreement in the original 
position more puzzling still. For if there is no basis for bargaining or 
discussion, it is doubtful that there can be any basis for agreement, 
even a unanimous agreement, either. Rawls states, 'If anyone after 
due reflection prefers a conception ofjustice to another, then they all 
do, and a unanimous agreement can be reached' [emphasis added] 
(139). But why 'and'? What does the agreement add once the 
discovery has been made? Suppose that everyone, after due reflec­
tion, found that he preferred a particular conception of justice, and 
suppose further that everyone knew that all preferred the same one. 
Would they then go on to agree to this conception? What would it 
mean for them to make this discovery first, and then go on to make an 
agreement about it? Even if we could imagine what it would mean to 
go on to make an agreement under such circumstances, what would 
the agreement add to the discovery that all preferred the same 
conception? Would the conception be justified after they 'went on to 
make the agreement' in a wav that it was not justified when they saw 
that all preferred the conception but before they 'made the agree­
ment'? 
, At this point it is important to distinguish two different senses of 
a?reement'. The first involves agreement with a person (or per~~ns) 

With respect to a proposition, the second agreement to a propositiOn. 
The _first sort of agreement is a kind of 'choosing together> and 
requires a plurality of persons. (One will not do, except m t~e 
metaphorical sense in which I make an agreement with myself.) It IS 

this sort of agreement that is typically engaged in making a contract, 
where part of the agreement involves forming an intention. Althoug_h 
we may speak of two persons agreeing to a contract, what we mean IS 
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that two persons agree with each other to abide by certain terms. The 
agreement and the terms, taken together, constitute the contract. 
Since agreement in this sense requires an intentional act, or an 
exercise of will, we might describe it as agreement in the voluntarist 
sense. 

The second sort of agreement, an agreement to a proposition, does 
not require more than a single person, and does not involve an 
exercise of will. In this sense of agreement, to agree to a proposition 
amounts to acknowledging its validity, and this requires neither that 
others be involved nor that I take the validity of the proposition to be 
a matter of choice. It may be enough that I see it to be valid, as when I 
agree to (or accept, or acknowledge) the proposition that 2 + 2 = 4· 
To agree in this sense is to grasp something already there. Althoug~ I 
may say I have 'decided' that the answer to this difficult problemm 
mathematics is 'x', it is not a decision that decides anything except 
whether I have got it right. Since agreement in this second sens: is a 
question of knowing rather than willing, we might describe Jt as 
agreement in the cognitive sense. 

Once this distinction is borne in mind Rawls' account of the 
original agreement appears in a new light. Passages that first seemed 
to describe an agreement in the voluntarist sense can now be see~ 10 

admit a cognitive interpretation as well. Where at first Rawls wnt~s 
as though 'the choice ... determines the principles ofjustice' [emphasis 
added] (I 2), in other places he writes as though the parties have 

merely to acknowledge principles already there. 

The relevant agreement is not to enter a given society or to adopt a given 
form of government, but to accept certain m,oral principles [emphasis added] 
(I 6). 

I argue that the two principles would be acknowledged [in the original 
position] [emphasis added] ( 118). 

Th h · · d to further ey are t e prmCtples that free and rational persons concerne · 
their own interests would accept in an initial position of equality [emphasiS 
added] (1 1). 

[The members of a well-ordered society) could all view their arrange~~~tsl 
. h . . . mtua 

as meetmg t e stipulatiOns which they would acknowledge tn an b 
· t · h · t on t e 

SI u~ttOn t at embodies widely accepted and reasonable constratn s 
chmce of principles [emphasis added) (13). 
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Thus men exhibit their freedom, their independence from the contingencies 
of nature and society, by acting in ways they would acknowledge in the 
original position [emphasis added] (256). 

Ironically, the Kantian interpretation of justice as fairness high­
lights the shift from the voluntarist interpretation to the cognitive 
one. Although some reference to choice remains, the parties are 
described less as willing agents than as subjects who perceive the 
world in a certain way. 

My suggestion is that we think of the original position as the point of view 
from which noumenal selves see the world. The parties qua noumenal selves 
have complete freedom to choose whatever principles they wish; but they 
also have a desire to express their nature as rational and equal members of 
the intelligible realm with precisely this liberty to choose, that is, as beings 
who can look at the world in this way and express this perspective in their life as 
members of society [emphasis added] (255). 

In both Rawls' theory of the person and his account of justifica­
tion, the assumptions of choice and of plurality have stood together 
as central features of the conception. As the voluntarist interpreta­
tion of the original position gives way to a cognitive one, the 
assumption of plurality is called into question as well. Rawls speaks 
throughout of the parties to the original position and in the Kantian 
interpretation even speaks of noumenal selves. But since the veil of 
ignorance has the effect of depriving the parties, qua parties to the 
original position, of all distinguishing characteristics, it becomes 
difficult to see what their plurality could possibly consist in. 

Rawls acknowledges this condition in part when he writes that 'all 
are similarly situated' (12), and that in this way a unanimous 
agreement is guaranteed. But once all individuating characteristics 
~re excluded, the parties are not merely similarly situated (as pers~ns 
Ill real life with similar life circumstances and certain overlappmg 
interests), but identically situated. And as we have seen, Rawls' own 
theory of the person acknowledges that no two subjects could ever be 
regarded as identically situated and still count as distinguishable 
persons. The notion that not persons but only a single subject is .t~ be 
found behind the veil of ignorance would explain why no bargammg 
or discussion can take place there. It would also explain why there 
can be no contract or agreement in the voluntarist sense. For 
contracts, like discussions, require a plurality of persons, and when 
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the veil of ignorance descends, this plurality dissolves. 
At the beginning of the book, and again at the end, Rawls asks 

why, if the original position is merely hypothetical, we should take 
any interest in it, moral or otherwise. His answer in each case is that 
'the conditions embodied in the description of the original position 
are ones that we do in fact accept. Or if we do not, then perhaps we 
can be persuaded to do SO by philosophical reflecton' (2 I, also 587). 
The philosophical considerations by which Rawls would persuade 
us set out from the contractarian tradition. The well-ordered society 
he recommends 'comes as close as a society can to being a voluntary 
scheme' (I 3). But what begins as an ethic of choice and consent ends, 
however unwittingly, as an ethic of insight and self-understanding. 
In the final passage of the book, the language of choosing and willing 
is displaced by the language of seeing and perceiving, as the volun· 
tarist image of Kant gives way to the cognitive image of Spinoza. 

Once we grasp this conception, we can at any time look at the social world 
from the required point of view .... Thus to see our place in society from the 
perspective of this position is to see it sub specie aeternitatis: it is to regard the 
human situation not only from all social but also from all temporal points of 
view. The perspective of eternity is not a perspective from a certain place beyo~d 
the world, nor the point of view of a transcendent being; rather it is a certam 
form of thought and feeling that rational persons can adopt within the worl~ · · 
· · Purity of heart, if one could attain it, would be to see clearly and to act with 
grace and self-command from this point of view [emphasis added] (587). 

The secret to the original position- and the key to its justificatory 
force - lies not in what they do there but rather in what they 
apprehend there. What matters is not what they choose but what they 
see, not what they decide but what they discover. What goes on in the 
original position is not a contract after all, but the coming to 

self-awareness of an intersubjective being. 



4 

Justice and the Good 

We setout to assess Rawls' claim for the primacy ofjustice and found 
that it required a certain conception of the moral subject. We sought 
then to examine this conception in the light ofRawls' moral theory as 
a whole to check for its consistency with that theory and for its 
plausibility generally. We hoped eventually in this way to assess first 
Rawls' theory of the subject and finally the claim for the primacy of 
justice it must support. 

Thus far we have considered Rawls' theory of the subject primari­
ly in relation to his theory of justice, or conception of right. But as 
Rawls points out, a full moral theory must give some account of the 
good as well as the right, and the final third of his book seeks to 
provide one. Indeed the primacy of justice is itself a claim not only 
about justice but about the relation of justice to those virtues falling 
under the concept of the good. So before we can assess this ultimate 
claim, we must consider Rawls' theory of the subject in relation to 
this theory of the good as well. 

THE UNITY OF THE SELF 

We might begin by recalling the main points of correspondence 
between Rawls' moral theory on the one hand and his theory of the 
subject on the other. Where the morality of right corresponds to the 
bounds of the self and speaks to that which distinguishes us, the 
morality of good corresponds to the unity of persons and spe~ks ~o 
that which connects us. On a deontological ethic, where the nght IS 

prior to the good, this means that what separates us is in so~e 
Important sense prior to what connects us- epistemologically pnor 
as well as morally prior. We are distinct individuals first, and then ~e 
form relationships and engage in co-operative arrangements with 
oth~rs; hence the priority of plurality over unity. We are barren 
subjects of possession first, and then we choose the ends we would 
possess; hence the priority of the self over its ends. 

These in brief are the interlocking claims of moral theory and 
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philosophical anthropolgy on which deontological liberalism has 
been seen to depend. In considering Rawls' theory of the subject 
from the standpoint of the right, we have focused on the distinctness 
of the self and the constitution of its bounds. In considering Rawls' 
theory of the subject now from the standpoint of the good, our focus 
will shift to the unity of the self and the question how its bounds may 
be negotiated or traversed. This question comes in two parts. The 
first concerns Rawls' theory of community and its account of how 
antecedently individuated persons come to join together in social 
union. The second concerns his theory of agency and its account ~f 
how subjects of possession bounded in advance come to acquire the1r 
purposes and ends. 

We have spoken of the two central features of the self- its 
distinctness and its unity - as though each were in some sense 
self-sufficient, as though each could be described independent!~ of 
the other. But it is difficult in practice to observe the distinctw~ 
between these two features of the self without also remarking their 
internal connection. Even as we have focused on the bounds of the 
self and the conception of right, we have already had occasion to seek 
a principle of unity and to anticipate a theory of community that 
might provide it. Even from the standpoint of right the bounds of the 
self as posited by Rawls have been seen to give way. . 

In so far as the difference principle has been seen to require a wider 
subject of possession, the principles of justice have spilled over the 
bounds of the antecedently individuated subject, so to speak, and 

1. d . d I t the re Ie m a vance on a form of unity reserved by Raws 0 

province of the good. Where Rawls would fix the identities of persons 
independently of their commonality and define the right without 
reference to the (full theory of the) good, the notion that th~ 
difference principle relies on a theory of community 'from the start 
would deny these priorities in important ways. Where Rawls s_ees af 
h · teo t eory of the good as a complement rather than a prerequJSI . 

. . d . d ate ItS JUStice, es1gne to show its stability and its tendency to gener 
own support, the wider notion ofpossession implicit in the difference 

· . 1 . cy· at 
prmcip e would reqmre certain theories of community and agen 
the foundation of justice and not only at its perimeter. . 

We need therefore assess Rawls' theory of the good, and 
1~ 

. 1 h" 1 fi thetr parttcu ar IS accounts of community and agency, not on Y or f 
I "b"l· · h ort o P ausi 1 Ity generally, but also for their ability to provide t e 5 
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account the theory ofjustice requires for its completion. I shall trv to 
show that Rawls' conception fails in both respects, and for similar 
reasons. But before taking up his theory of the good directly, it may 
be helpful to consider a concrete illustration of what exactly is at 
stake for justice in a theory of community, and what goes wrong with 
the liberal position when it tries to do without one. For this purpose I 
propose to consider an argument by Ronald Dworkin in fa\·or of 
affirmative action, or preferential treatment of minorities in uniwr­
sity admissions. Although Dworkin's argument is not identical to the 
one Rawls might make, it has much in common \vith Rawls' general 
view of merit, desert, and the nature of the moral subject, and sen·cs 
to highlight the deontological assumptions with which we arc 
concerned. 

THE CASE OF AFFIRMATIVE ACTIO:\' 

Dworkin defends affirmative-action admissions policies for profes­
sional schools such as medicine and law on the grounds that they are 
an effective, or at least possibly effective means to a desirable social 
goal, namely to increase the presence of blacks and other minorities 
in these socially strategic professions, and so eventually 'to reduce 
the degree to which American society is over-all a racially conscious 
society' (I977b: II). His basic argument is an argument ofsocial 
utility. Affirmative action is justified, not because those who are 
given preference are entitled to an advantage, whether in compensa­
tion for past discrimination or for any other reason, but simply 
because 'helping them is now an effective way of attacking a national 
problem' (I977b: I2). 

But Dworkin, like Rawls, believes that no social policy can be 
justified, however well it serves the general welfare, if it violates 
individual rights. He therefore considers the argument that affirma­
tive action violates the rights of those whites it puts at a disadvantage 
and in some cases excludes. He concludes in the negative: the idea 
that preferential treatment 'presents a conflict between a desirable 
social goal and important individual rights is a piece of intellectual 

confusion' (1977b: I2). . . 
One version of the argument Dworkin considers IS a :Iatm that 

taking race into account is unfair because it fixes on a quahty beyond 
a person's control. Dworkin answers that this does not distinguish 
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race as a criterion but applies equally to most standards typically 
used in college and university admissions, including intelligence. 
While it is true that persons do not choose their race, 

it is also true that those who score low in aptitude or admissions tests do not 
choose their levels of intelligence. Nor do those denied admission because 
they are too old, or because they do not come from a part of the country 
underrepresented in the school, or because they cannot play basketball 
well, choose not to have the qualities that made the difference ( 1977b: 15). 

Race may seem a different factor because exclusions based on race 
have historically expressed prejudice or contempt for the excluded 
race as such. But whites excluded as a result of affirmative action are 
excluded not out of contempt but only on the same sort of in­
strumental calculation that justifies the more familiar criteria. While 
it is true that a white with marginal test scores would have been 
accepted if he were black, 'it is also true, and in exactly the same 
sense, that he would have been accepted if he had been mo~e 
intelligent, or made a better impression in his interview .... Race Is 
not, in his case, a different matter from these other factors equally 
beyond his control' (rgnb: rs). 0 

Another version of the argument Dworkin considers is the claim 
that by admitting blacks with lower test scores than those achieved 
by some whites who are excluded affirmative action violates the 
right of applicants to be judged ~n the basis of merit. Dworkin 
responds that what counts as merit cannot be determined in the 
abstract but depends on those qualities deemed relevant to the social 
purpose the institution serves. In the case of medical and law 
schools, intelligence as measured by standardized tests may well be 
among the relevant characteristics, but it is by no means the o~ly 
appropriate consideration, as the long-standing practice of admis­
sions committees attests. Other attributes of person and background 
are typically weighed in assessing the likely ability of the applicant to 

perform the needed function and where being black is relevant to the 0 0' . 11 social purpose at hand, bemg black must count as ment as we · 

There is no combination of abilities and skills and traits that constitutes 
'merit' in the abstract; if quick hands count as 'merit' in the case of a 
prospective surgeon, this is because quick hands will enable him to serve the 
public better and for no other reason. If a black skin will, as a matter of 
regrettable fact, enable another doctor to do a different medical job better, 
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then that black skin is by the same token 'merit' as well (1977b: 13). 

Dworkin acknowledges that some may find dangerous the argument 
counting race as a form of merit, but 'only because they confuse its 
conclusion - that black skin may be a socially useful trait in 
particular circumstances - with the very different and despicable 
idea that one race may be inherently more worthy than another' 
(rgnb: 12). 

Implicit in much of Dworkin's argument is the idea that no one 
can justly claim his rights are violated by affirmative action prog­
rams, because no one, white or black, deserves to go to medical school 
or law school to begin with; no one has an antecedent right to be 
admitted. To be sure, those who meet to the fullest extent the 
conditions established for admission are entitled to be admitted, and it 
would be wrong to exclude them. But it cannot be said that they or 
any others deserve to be admitted, for at least two reasons. First, their 
having the relevant characteristics is in most cases no doing of theirs; 
their native intelligence, family environment, social and cultural 
opportunites and so on are for the most part factors beyond their 
control, a matter of good fortune. And in any case, no one is entitled 
that medical schools or law schools undertake to reward any particu­
lar kind of qualifications in the first place. What counts as a 
qualification for any particular task depends on the qualities that 
task happens to require, nothing more. The benefits associated with 
the professions are thus not rewards for superior attainment but 
incentives to attract the relevant qualities. There can therefore be no 
antecedent right to be judged according to any particular set of 
criteria. 

From this it seems clear that Dworkin's arguments coincide with 
Rawls' theory in several respects. The notion that traditional criteria 
of admission, as well as race, are no doing of the applicant recalls 
Rawls' argument that the advantages of the fortunate are arbitrary 
from a moral point of view. Dworkin's argument that there is no such 
thing as 'merit' in the abstract, without reference to the purposes 
institutions may define and pursue, parallels Rawls' argument 
against meritocracy that the concepts of merit and virtue and moral 
Worth have no antecedent or pre-institutional moral ~tatus and .so 
~annot provide an independent standpoint from w~1ch ~th~rwise 
Just institutions could be criticized. And the general1mphcat10n of 
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Dworkin's argument, that no one, black or white, deserves to go to 
medical or law school, that no one has an antecedent right to be 
admitted, corresponds to Rawls' distinction between moral desert 
and legitimate expectations. 

Rawls' and Dworkin's positions are similar in a more general 
sense as well. Both are rights-based theories, defined in explicit 
opposition to utilitarian conceptions, and seek to defend certain 
individual claims against the calculus of social interests. But not­
withstanding their individualist aspirations, both rely on a theory of 
the subject that has the paradoxical effect of confirming the ultimate 
frailty, perhaps even incoherence, of the individual whose rights they 
seek above all to secure. We have already seen how on Rawls' 
conception the self threatens at different points in the argument 
either to dissolve into a radically disembodied subject or to collapse 
into a radically situated subject. As we shall now see, Dworkin's 
argument for affirmative action illustrates how these perplexities, 
identified first in the abstract, find consequence in practice. 

Central to any case for affirmative action is the ability to disting­
uish discrimination against blacks and other minorities, as in histor­
ic color bars and anti-Jewish quotas, from discrimination in favo~of 
blacks and other minorities of the kind involved in affirmative actiOn 
programs. Dworkin argues that justification for the first sort of 
discrimination typically depends in part on 'the despicable idea th.at 
?ne. race. may be inherently more worthy than another', w~Jle 
JUstificatiOn for the second depends instead on the utilitarian notiOn 
that s?ciety as a whole would gain by having more widely repre­
sentative medical and legal professions. 

With respect to the first justification Rawls like Dworkin would 
clearly reject the idea that one race rna; be inherently more worthy 
than a~other. What is striking to recall is why, on Rawls' theory of 
the subJect at least, this despicable idea must be wrong. For Rawls, 
the fallacy with the claim that whites are inherently more worthy 
than blacks is not that it denies the intrinsic worth of blacks but that 
it falsely attributes an intrinsic worth to whites and so attributes to 
h ' I the t em an unfounded claim of desert. The reason is that for Raw s, 

concept of moral worth, like the concept of the good, is 'second a~ to 
those of right and justice and it plays no role in the substanuve 
de~niti.on .of distributive shares' (3 I 2- I 3). Persons can no more have 
an mtrmstc worth than they can have intrinsic merit or desert, that 
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is, a worth or merit or desert that is theirs prior to or independent of 
what just institutions may attribute to them. And as we haw seen. no 
one can strictly speaking be said to deserve anything because no one 
can be said to have anything, at least not in the undistanced. 
constitutive sense of possession necessary to a desert base. On Rawls· 
theory of the subject, no person or race can be inherently more 
worthy or deserving than another, not because all are intrinsically 
worthy and deserving - and equally so - but because none is 
intrinsically worthy or deserving, and so all claims must equally 
await the arrival of just institutions. 

Some will object to Dworkin's argument for affirmative action­
and to Rawls' theory of justice in so far as it supports it - on the 
standard meritocratic grounds that the individual possesses his 
attributes in some unproblematic sense and therefore deserws the 
benefits that flow from them, and that part of,vhat it means for an 
institution or distributive scheme to be just is that it rewards 
individuals antecedently worthy of reward. But Rawls and Dworkin 
present powerful arguments against these assumptions which defen­
ders of meritocracy would be hard-pressed to meet. The difficulty 
with Dworkin's argument. it seems to me, lies elsewhere; it concerns 
the possible alternative visions of the subject that remain once the 
meritocratic conception of the individual is rejected. And this re­
turns us to the problem of the bounds of the self. 

We have alreadv considered the difficulties associated with the 
notion of a perso~ essentially dispossessed, barren of constituent 
features, without intrinsic worth or desert, and wholly dependent for 
his life prospects on the rights and opportunities institutions of 
justice may dispense. We have remarked as well the irony that a 
person so morally disempowered should be the product of a liberal 
ethic designed to establish the rights of the individual as inviolable. 
But if the denial of individual desert and the insistence on the bounds 
between the self and its attributes lead in the direction of a radically 
disembodied subject, the notion of common assets poses a different 
threat to the integrity of the self in its implication that the bounds 
between the self and the other must somehow be relaxed. For unless 
some principle of individuation other than a merely .empiri~al one 
can be found, the danger here is the drift into a radically situated 
subject. 

On Dworkin's argument for affirmative action, this perplexity 
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takes the following form: Once admission or exclusion cannot plaus­
ibly be seen to depend on a notion of 'merit' in the abstract or on an 
antecedent individual claim, the alternative is to assume that the 
collective ends of the society as a whole should automatically prevail. 
But the bounds of the relevant society are never established, its 
status as the appropriate subject of possession never confirmed. 
Once the self, qua individual self, is dispossessed, the claims of the 
individual fade to betray an underlying utilitarianism which is never 
justified. And as Rawls implies early on, utilitarianism is in a sense 
the ethic of the unbounded subject, the ethic that fails to take 
seriously the distinction between persons. 

For Dworkin, however, utilitarian considerations are precisely the 
ones that distinguish the legitimate discrimination involved in 
affirmative action from the unjustifiable sort based on prejudice and 
contempt. If it cannot be said that some are inherently more worthy 
than others, it can at least be said that some are more valuable than 
others with respect to the social purposes at hand, and discrimina­
tion on this basis is justifiable. So long as a policy of preferential 
treatment uses people for the sake of worthy ends rather thanjudges 
people as more or less worthy in themselves, it is permissible. So long 
as an exclusion based on race is motivated not by prejudice but by an 
'instrumental calculation', a 'rational calculation about the socially 
most beneficial use oflimited resources', or an idea such as the one 
that 'black skin may be a socially useful trait' (Ig77b: I2), the 
exclusion is consistent with utilitarian considerations and may be 
j~stifiable. A person's expectations, unless they are founded on 
nghts in Dworkin's special sense of the term must always give way 
in the face of a 'more general social conc~rn' as when a small 
businessman must go under so that a new and s~perior road might 
be built (I 977b: I 5). Although their disappointment is understand­
able, e:en worthy of our sympathy, rejected applicants can no more 
stand m the way of the medical profession society needs than the 
small businessman can stand in the way of the superhighway . 
. Although Dworkin's argument assumes that where no individ~al 

nghts are at stake, social policy is properly decided on utilitar~an 
groun~s? he. never says why this should be so. Apart from ~howmg 
why Utihtanan arguments cannot defeat individual rights, h1s theory 
does not offer an explicit defense of utilitarian ethics as such, and 
says little about why utilitarianism should prevail when individual 
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rights are not involved. Dworkin may not feel the need to justify his 
underlying utilitarian assumptions because they seem on the surface 
to have a certain self-evident appeal. If no individual has an antece­
dent claim to the benefits of his accidentally-given assets and 
endowments, it might seem natural to suppose that the society as a 
whole therefore does. But as we saw in the discussion of common 
assets and the difference principle, this assumption is without war­
rant. The arbitrariness of an individual's assets argues only against 
the proposition that the individual owns them or has a privileged 
claim to their benefits, not in favor of the proposition that some 
particular society owns them or has a privileged claim with respect to 
them. And unless this second proposition can be established, there 
would seem no grounds for favoring a utilitarian dispensation of such 
assets and endowments rather than just letting them lie where they 
fall. 

Without some conception of a wider subject of possession, such as 
Rawls' notion of common assets seems also to require, there would 
seem no obvious reason why these assets should be made to serve 
general social ends rather than individual ones. To the contrary; in 
the absence of some wider subject of possession, to regard 'my' 
abilities and endowments as mere instruments of a wider social 
purpose is to use me as a means to others' ends, and thus to violate a 
central Rawlsian and Kantian moral injunction. 

The moral oddness of basing university admissions on the 
assumption Rawls and Dworkin suggest, whether or not affirmative 
action is involved, might be illustrated by imagining the following 
letters of rejection and acceptance written to convey the moral basis 
of the policy they recommend: 

Dear (Unsuccessful) Applicant, 
We regret to inform you that your application for admission has been 
rejected. Please understand that we intend no offense by our decision. Your 
rejection indicates neither that we hold you in contempt nor even that we 
regard you as less deserving of admission than those who were accepted. 

It is not your fault that when you came along society happened not to 
need the qualities you had to offer. Those admitted instead of you were not 
themselves deserving of a place, nor worthy of praise for the factors that led 
~0 their admission. We are in any case only using them - and you - as 
Instruments of a wider social purpose. 

You will likely find this news disappointing in the sense that your hopes of 
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reaping the benefits given those whose qualities do coincide with society's 
needs at any given moment will not be realized. But this sort of disappoint­
ment occurs whenever an individual's preferences must give way to socie­
ty's preferences, and should not be exaggerated by the thought that your 
rejection reflects in any way on your intrinsic moral worth; please be 
assured that those who were admitted arc intrinsically as worthless as you. 

You have our sympathy in the sense that it is too bad you did not happen 
to have the qualities society happened to want when you applied. Better 
luck next time. Sincerely yours ... 

Dear (Successful) Applicant, 
We are pleased to inform you that your application for admission has been 
accepted. Through no doing of your own, it turns out that you happen to 
have the traits that society needs at the moment, so we propose to exploit 
your assets for society's advantage by admitting you to the study of 
medicine/law. 

No praise is intended or to be inferred from this decision, as your having 
the relevant qualities is arbitrary from a moral point of view. You are to be 
congratulated, not in the sense that you deserve credit for having the 
qualities that led to your admission- you do not- but only in the sense that 
the winner of a lottery is to be congratulated. You arc lucky to have come 
along with the right traits at the right moment, and if you choose to acc~pt 
our offer you will ultimately be entitled to the benefits that attach to bemg 
used in this way. For this, you may properly celebrate. 

Y . ~ 
ou, or more likely your parents, may be tempted to celebrate m t 

further sense that you take this admission to reflect favorably, if not on your 
native endowments, at least on the conscientious effort you have made to 
cultivate your abilities and overcome the obstacles to your achievements. 
But the assumption that you deserve even the superior character necessary 
to your effort is equally problematic, for your character also depends ~n 
fortunate circumstances of various kinds for which you can claim no credit. 
The notion of desert seems not to apply to your case. 

We look forward nonetheless to seeing you in the fall. Sincerely yours · · · 

As these letters suggest, the policy Rawls and Dworkin defend can be 
troubling even for those who do not hold the meritocratic assump­
tions they effectively call into question. One can imagine, for exam-
ple, a response along the following lines. . 

I do not claim that I as an individual either possess (m any 
1 . , , I h ve 

exc ustve sense) the assets with which I am endowed, or that a 
any special moral claim on the fruits of their exercise. I acknowle~ge 
that I am indebted in a complex variety of ways for the constitution 
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of my identity- to parents, family, city, tribe, class, nation, culture, 
historical epoch, possibly God, Nature, and maybe chance- and I 
can therefore claim little or no credit (or for that matter, blame) for 
having turned out the way I have. Sorting out just who or what is 
accountable for this or that part of me is a difficult if at times 
indispensable moral activity which after a certain point may become 
impossible to complete. But I agree in any case that I do not deserve 
to be admitted to any particular opportunity in any antecedent 
moral sense, first because I do not possess in my own right the 
qualities that would make me eligible, and second, because even if I 
did, I would not be entitled that the rules in force reward any 
particular set of attributes or qualifications rather than others. 

From this it seems reasonable to suppose that what at first glance 
appear as 'my' assets are more properly described as common assets 
in some sense; since others made me, and in various ways continue to 
make me, the person I am, it seems appropriate to regard them, in so 
far as I can identify them, as participants in 'my' achievements and 
common beneficiaries of the rewards they bring. Where this sense of 
participation in the achievements and endeavors of (certain) others 
engages the reflective self-understandings of the participants, we 
may come to regard ourselves, over the range of our various activi­
ties, less as individuated subjects with certain things in common, and 
more as members of a wider (but still determinate) subjectivity, less 
as 'others' and more as participants in a common identity, be it a 
family or community or class or people or nation. 

One consequence of an enlarged self-understanding such as this is 
that when 'my' assets or life prospects are enlisted in the service of a 
common endeavor, I am likely to experience this less as a case of 
being used for others' ends and more as a way of contributing to the 
purposes of a community I regard as my own. The justification of my 
sacrifice, if it can be called a sacrifice, is not the abstract assurance 
that unknown others will gain more than I will lose, but the rather 
more compelling notion that by my efforts I contribute to the 
~ealization of a way oflife in which I take pride and with which my 
Identity is bound. While it would of course remain true that I could not, 
as an individual, claim credit for possessing the qualities relevant to the 
common endeavor I could none the less take pride in my fitness to 
COntribute in this ~ay, and this fitness, perhaps even '_flare than the 
benefits I might glean, would be just cause for celebratiOn. 
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This is not of course to say that a claim on 'my' resources from just 
any quarter can be described in this way. The scope of community 
ties, however expansive, is not without limit. Even an enlarged self, 
conceived as a community, has its bounds, however provisional its 
contours may be. The bounds between the self and (some) others are 
thus relaxed on the intersubjective account, but not so completely 
relaxed as to give way to a radically situated subject. The bounds 
that remain are not given by the physical, bodily differences between 
individual human beings, but by the capacity of the self through 
reflection to participate in the constitution of its identity, and where 
circumstances permit, to arrive at an expansive self-understanding. 

A further feature of the intersubjective description of common 
assets is that it renders the dispossession of the person as it appears 
from the individualistic point of view less ultimately disempowering. 
While the argument from arbitrariness systematically deprives the 
subject, qua individual person, of its attributes and possessions, 
leaving a self so shorn of empirically identifiable features as t.o 
dissolve into abstraction ('The person has disappeared; only attn­
butes remain.'), the notion of a wider subject of possession goes some 
way toward reconstituting the person and restoring its powers. If I 
cannot be the owner I can at least be the guardian of the assets 
located 'here', and what is more, a guardian for a community of 
which I count myself a member. 

None of this is an argument against affirmative action as such. But 
it does suggest a further moral issue that Dworkin must address 
before his argument for affirmative action can be complete, and that 
is the question ofhow to establish the relevant subject of possession, 
or how to identify those among whom the assets I accidentally bear 
are properly regarded as common. To put the point another way, 

·1· · · · bl the Utlitanamsm Is an ethic of sharing. (In this respect, it resem es 
d ·cr · · 1 dent Iuerence pnncip e.) As such it must presuppose some antece 
b d · · · and on or tie among those whose satisfactions it would maximize 
whose efforts and expectations it would expend in the process; 
Oth · · · · thers erwise It Is Simply a formula for using some as means t~ 0 

ends, a formula deontologicalliberals are committed to reject. 
. But Dworkin's position on this question is ambiguous at best .. At 

times he speaks as though no account ofa wider subject of possession 
is required, as though it is enough for a utilitarian argument to 

succeed that an individual expectation come up against 'some more 
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general social concern', where that expectation is not protected as a 
matter of right. On this interpretation, I must share 'my' assets wth 
'society as a whole' not because this particular society has made me 
what I am and so is responsible for these assets and endowments in a 
way that I, individually, am not, but rather on the dubious assump­
tion that 'society' is the residuary beneficiary of the free-floating 
assets that remain once the individual is dispossesed. This assumes 
without argument that 'society' in some indeterminate sense (all of 
humankind?) has a prior claim on whatever assets the individual 
does not. But simply because I, as an individual, do not have a 
privileged claim on the assets accidentally residing 'here', it does not 
follow that everyone in the world collectively does. For there is no 
reason to think in advance that their location in 'society's' province 
(or for that matter, within the province of humankind) is any less 
arbitrary from a moral point of view. And if their arbitrariness within 
me makes them ineligible to serve my ends, there seems no obvious 
reason why their arbitrariness within a particular society should not 
make them ineligible to serve that society's ends as well. 

Dworkin speaks at other times as though he does have a determin­
ate subject of possession in mind after all, and that it is the nation­
state. He writes, for example, that 'American society is currently a 
racially conscious society', and that it is the goal of affirmative action 
'to reduce the degree to which American society is over-all a racially 
conscious society'. These programs are said to provide 'an effective 
way of attacking a national problem' (emphasis added] (197?b: 
1 1-12). But ifDworkin means to claim that, for the sake ofdetermm­
ing university admissions and career prospects, the purposes of the 
national community properly predominate, then he must say a good 
deal more about why this should be so. And part of this arg~~~nt 
would have to include some evidence of the nation's responsibility 
for .having cultivated the qualities and endowments it w~uld n~w 
enhst, its capacity to engage the reflective self-underst~ndm? .of Its 
members as the basis of their common identity, and Its abihty to 
claim if not agreement at least allegiance to the purposes that would 
arise from this identity. It would need to demonstrate, in s~ort; that 
of the various communities and forms of identity, the nation IS the 
one that is properly entitled to define the common purp?se and to 
deploy the common assets necessary to its pursuit, at least m so far as 
university education and the choice of certain professional careers 
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are concerned. It may or may not be the case that the American 
nation today defines a community in the relevant sense;' but in so far 
as Dworkin means to invoke the nation as the relevant subject of 
possession, it remains for him to show that this is so. 

Despite Dworkin's passing references to the nation, both he and 
Rawls seem generally to assume that once the rights of the individual 
are dealt with, an unspecified social claim predominates without any 
account of a determinate community or wider subject of possession 
being required. Thus Dworkin speaks of the need to serve the 'more 
general social concern', and to provide 'what the more general 
society most needs' (1977b: 15), and Rawls writes ofthe need to 
arrange distributive schemes so as to further 'the common interest' 
(311), and to serve 'prior and independent social ends' (313). 

We might summarize the difficulties with this assumption as 
follows: first, there is no such thing as 'the society as a whole', _or' th: 
more general society', taken in the abstract, no single 'ultimate 
community whose pre-eminence just goes without argument or 
further description. Each of us moves in an indefinite number of 
communities, some more inclusive than others, each making diffe­
rent claims on our allegiance, and there is nc. saying in advance 
which is the society or community whose purposes should govern the 
disposition of any particular set of our attributes and endowment_s. 

Second, if there is no such thing as 'the society as a whole', tak~n Ill 
the abstract, then it would seem unlikely that any particular soCI:ty, 
arbitrarily identified, could have any greater claim to some parucu­
lar set of endowments than the individual in whom they accidentally 
reside, for surely their location within the province of such an 
arbitrarily-identified community could be no less arbitrary from a 
moral point of view. In particular there would be no obvious reason 
why 'more general social concerns' as such should in all cases defeat 
more local or particular concerns merely in virtue of their generali~Y­
It is interesting to note in this connection that utilitarianism in ItS 
earlier, theological versions (as in Tucker and Paley) did offer an 
explicit account of the ultimate subject of possession- namely God-

1 A_n ~lluminating discussion of the nation as a community can be found in Beer ( '966~· H~ 
d1stmguishes bet h 1. · h of nattona . ween t e centra Izatwn of government and t e process 
Integration and points out that the two tendencies, however interdependent, are .n~t 
guaranteed to ~oincide. In national integration, the nation is 'made more of a commumtY' 
and the sense m which its members share a common life deepens (1g66: Bo-2). 
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whose purposes necessarily predominated over more local concerns 
(Macintyre I g67: 462-6). But once utilitarianism turns secular, the 
relevant subject of possession is no longer a settled matter, and the 
grounds for asserting the precedence of one range of concerns over 
another must await some further description of the relevant subject 
or community and the basis of its claims. 

Finally, unless it is possible to identify the relevant community 
across which 'my' assets are properly shared and to establish its 
credentials, Dworkin's argument for affirmative action and Rawls' 
notion of common assets have the effect either of contradicting the 
central Kantian and Rawlsian injunction against using some as 
means to others' ends, or evading this contradiction by relaxing 
altogether the bounds between the self and the other, thus lapsing 
into a radically situated subject. 

Having seen a practical illustration of how justice, on the deonto­
logical ethic, requires a notion of community for its very coherence 
and not simply to demonstrate its 'congruence and stability'. we 
must now consider whether Rawls' conception can supply it. Rawls 
writes that 'justice as fairness has a central place for the value of 
community', and claims in this respect a resemblance to the idealist 
side of Kant he otherwise rejects (264). The question is whether the 
theory of community Rawls provides is capable of completing the 
principles of justice as required and also of accounting for the virtue 
of community generally. 

THREE CONCEPTIONS OF COMMUNITY 

In assessing Rawls' theory of community it may be helpful to recall 
that the individualism of his conception describes the subject and not 
the object of motivations. The interests pursued by the parties to the 
original position are not interests in the self but interests of a self, and 
more specifically the interests of an antecedently individ~ated self. 
By identifying the individualism ofhis theory with the subject rather 
than the object of desires, Rawls believes he can avoid relying on any 
particular theory of human motivations and especially the ass~mp­
tion, common to some traditional liberal theories, that man IS by 
nature selfish or egoistic. Deriving a theory of justice witho~t 
reference to any particular motivations or conceptions of the good IS 

essential to the deontological project and has the further consequ-
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ence, Rawls believes, of allowing a fuller theory of community than is 
available on traditional individualistic assumptions. Where the 
content of motivations is left open, it is possible to suppose that 
individuals may pursue social or communitarian aims as well as 
merely private ones, especially in a society governed by a scheme of 
reciprocity that works to affirm their sense of self-esteem. 

There is no reason why a well-ordered society should encourage primarily 
individualistic values if this means ways of life that lead individuals to 
pursue their own way and to have no concern for the interests of others 
(although respecting their rights and liberties). Normally one would expect 
most people to belong to one or more associations and to have at least some 
collective ends in this sense (Rawls 1975: 550). 

In his discussion of the 'idea of social union' (section 79), Rawls 
distinguishes two senses of the 'good of community'. The first is 
based on conventional individualist assumptions which take for 
granted the self-interested motivations of the agents. This account 
conceives community in wholly instrumental terms and evokes the 
image of a 'private society', where individuals regard social arrange­
ments as a necessary burden and cooperate only for the sake of 
pursuing their private ends. From this instrumental conception 
Rawls distinguishes his own view of community in which the partici­
pants have certain 'shared final ends' and regard the scheme of 
co-operation as a good in itself. Their interests are not uniformly 
antagonistic but in some cases complementary and overlapping. 
Since Rawls does not assume in advance that all are given to selfish 
motivations alone, he does not foreclose the possibility that some 
may take account of others' welfare and seek to promote it. 'We need 
not suppose ... that persons never make substantial sacrifices for one 
another, since moved by affection and ties of sentiment they often do. 
But such actions are not demanded as a matter ofjustice by the basic 
structure of society' ( 1 78). 
. C?f. the .tw.o accounts of community Rawls presents, both a~e 
mdividuahstic, although the way they are individualistic differs 10 

each case. The instrumental account is individualistic in that the 
~ubjects of co-operation are assumed to be governed by s~lf­
mterested motivations alone, and the good of community consis.ts 
solely in the advantages individuals derive from co.:.operating 10 

pursuit of their egoistic ends. Rawls' account is individualistic in the 
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sense of assuming the antecedent individuation of the subjects of 
co-operation, whose actual motivations may include benevolent 
aims as well as selfish ones. As a result, the good of community for 
Rawls consists not only in the direct benefits of social co-operation 
but also in the quality of motivations and ties of sentiment that may 
attend this co-operation and be enhanced in the process. Where 
community on the first account is wholly external to the aims and 
interests of the individuals who comprise it, community on Rawls' 
view is partly internal to the subjects, in that it reaches the feelings 
and sentiments of those engaged in a co-operative scheme. In 
contrast to the instrumental conception of a community, we might 
therefore describe Rawls' account as the sentimental conception. 

But neither the instrumental nor the sentimental account seems 
capable of generating the strong theory of community which Rawls' 
and Dworkin's arguments seem to require- Rawls' to redeem the 
notion of common assets involved in the difference principle, Dwor­
kin's to define the relevant community of sharing in his argument for 
affirmative action. As we have seen, both arguments seem to require 
for their completion a wider subject of possession capable of laying 
legitimate claim to the assets necessary to its purposes without using 
some as means to others' ends and without collapsing into a radically 
situated subject. But neither the instrumental nor the sentimental 
~ccount of community, presupposing as they do the antecedent 
Individuation of the subject, can offer a way in which the bo~nds of 
the subject might be redrawn; neither seems capable of relaxi~g the 
bounds between the self and the other without producing a radically 
situated subject. . 

For this, one would have to imagine a conception of commumty 
t~at could penetrate the self more profoundly than even the sen­
timental view permits. For while Rawls allows that the .good of 
community can be internal to the extent of engaging the aims and 
values of the self, it cannot be so thoroughgoing as to reach beyond 
t~e motivations to the subject of motivations. The good of co~~u­
nuy cannot reach that far for to do so would be to violate the ~nonty 
of h ' · d' 'd to t e self over its ends to deny its antecedent m IVI uauon, 
reverse the priority ofpl~rality over unity, and to allow ~he good a 
hand in the constitution of the self which on Rawls' view IS reserved 
t~ the concept of right. ('The es;ential unity of the self is already 

given by the concept ofright' (563).) 
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A theory of community whose province extended to the subject as 
well as the object of motivations would be individualistic in neither 
the conventional sense nor in Rawls'. It would resemble Rawls' 
conception in that the sense of community would be manifest in the 
aims and values of the participants - as fraternal sentiments and 
fellow-feeling, for example- but would differ from Rawls' conception 
in that community would describe not just a feeling but a mode of 
self-understanding partly constitutive of the agent's identity. On this 
strong view, to say that the members of a society are bound by a sense 
of community is not simply to say that a great many of them profess 
communitarian sentiments and pursue communitarian aims, but 
rather that they conceive their identity- the subject and not just the 
object of their feelings and aspirations- as defined to some extent by 
the community of which they are a part. For them, community 
describes not just what they have as fellow citizens but also what they 
are, not a relationship they choose (as in a voluntary association) but 
an attachment they discover, not merely an attribute but a consti­
tuent of their identity. In contrast to the instrumental and sen­
timental conceptions of community, we might describe this strong 
view as the constitutive conception. 

Despite Rawls' resistance to the constitutive conception of com­
munity and the theory of the subject it requires, we have already seen 
how his language seems at times to carry him beyond the sentiment~! 
conception, as if implicitly to acknowledge what we have argued IS 

the case, that his theory of justice depends ultimately for its coher­
ence on precisely the intersubjective dimension he officially rejects. 
In the account of the difference principle we are told that the 
distribution of natural talents is best described as a 'common asset', 
and that injustice as fairness men agree to 'share one another's fat~'· 
In the account of social union, the bounds between empirical, bodily 
persons seem more attenuated still. Human beings are said to have 
'shared final ends', and to participate through community 'in the 
total sum of the realized natural assets of the others'. We are thus led 
'to the notion of the community of humankind', whose boundaries 
can be imagined to extend even across time and space, 'for those 
widely separated by history and circumstance can neverthel~ss 
co-operate in realizing their common nature' (527). 'Only in social 
union is the individual complete', for it is here that 'we cease to ~e 
mere fragments' (529). The members of community 'participate Ill 
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one another's nature', and 'the self is realized in the activities of 
many selves' (565). 

It is difficult to know how seriously to take these 'intersubjective­
sounding' passages, for much is couched in metaphor, and often the 
metaphor is mixed. Intersubjective and individualistic images 
appear in uneasy, sometime infelicitous combination, as if to betray 
the incompatible commitments contending within. Assets described 
as 'common' in one passage turn 'collective' in another. A concep­
tion in which men 'share one another's fate' is later re-described as a 
principle of 'reciprocity' and 'mutual benefit'. Those who 'partici­
pate in one another's nature' at one point are said elsewhere more 
distantly to engage in 'associative activities'. And those who at one 
moment can overcome their partiality and realize their nature only 
in community later find their communitarian imperative reduced to 
the mere likelihood that they will join one or more associations and 
'have at least some collective ends in this sense'. In perhaps the most 
conspicuously unsettled imagery of all, community is said at one 
point to consist in the fact that 'different persons with similar or 
complementary capacities may co-operate so to speak in realizing their 
common or matching nature' [emphasis added] (523). 

But as the distinction between the sentimental and constitutive 
conceptions of community suggests, the moral vocabulary of com­
munity in the strong sense cannot in all cases be captured by a 
conception that 'in its theoretical basis is individualistic'. Thus a 
'community' cannot always be translated without loss to an 'associa­
tion', nor an 'attachment' to a 'relationship', nor 'sharing' to 'recip­
rocating', nor 'participation' to 'co-operation', nor what is 'c~m~on' 
to what is 'collective'. Though Rawls' argument for the pnonty of 
plurality over unity may normally apply to the second of each of 
t?ese pairs, it does not necessarily hold for the first. Where 'collec­
tive' assets imply endowments once separately held, now ceded to 

society as a whole 'common' assets do not necessarily; they need not 
~ogically presupp~se a prior individuation. And while 'reciprocity' 
Implies a principle of exchange and hence a plurality of agents, the 
notion of 'sharing' may suggest a solidarity such tha: n~ exchange 
need be involved, as in sharing a joke, or an aspi~au?n, ~r an 
understanding. And while 'association' and 'co-operatiOn typically 

· · th to presuppose the antecedent plurality of those who JO!ll toge er 
a · d , · · t" ' may de-ssociate or co-operate, 'community' an partiCipa 100 
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scribe a form oflife in which the members find themselves commonly 
situated 'to begin with', their commonality consisting less in rela­
tionships they have entered than in attachments they have found. 

So it would appear that community in the strong, constitutive sense 
required by both Rawls and Dworkin cannot be accounted for by a 
conception that is individualistic even in Rawls' special sense of the 
term. For the individualistic account takes the bounds of the subject 
as antecedently given and finally fixed, but Rawls and Dworkin 
require a conception capable of marking out a wider subject of 
possession, a conception in which the subject is empowered to 
participate in the constitution of its identity. That such a conception 
is unavailable on deontological assumptions can be seen as follows. 

For a subject to play a role in shaping the contours of its identity 
requires a certain faculty of reflection. Will alone is not enough. 
What is required is a certain capacity for self-knowledge, a capacity 
for what we have called agency in the cognitive sense. This can be 
seen by recalling the two accounts of agency and possession we 
considered in our initial reconstruction of Rawls' theory of the 
subject. The first account, corresponding to Rawls' conception, took 
the bounds of the self as given and related self to ends by agency in its 
voluntarist sense, as willing subject to objects of choice. This sort of 
agency depended on the faculty of will, fori tis the will that allows the 
self to reach beyond itself, to transcend the bounds that are fixed in 
advance, to grasp the ends it would possess and hold them as it 
always must, external to itself. 

The second account, by contrast, took the bounds of the self as 
open and conceived the identity of the subject as the product rather 
than the premise of its agency. The relevant agency here was not 
voluntarist but cognitive; the self came by its ends not by choice but 
by reflection, as knowing (or inquiring) subject to object of (self-) 
understanding. The problem here was not the distance of the self 
from its ends, but rather the fact that the self, being unbounded. in 
~d~anc.e, ~as awash with possible purposes and ends, all im~ingmg 
mdtscnmmately on its identity, threatening always to engulftt. The 
challenge to the agent was to sort out the limits or the boundaries of 
~he.self, to distinguish the subject from its situation, and so to forge 
Its Identity. 

For the subject whose identity is constituted in the light of ends 
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already before it, agency consists less in summoning the will than in 
seeking self-understanding. Unlike the capacity for choice, which 
enables the self to reach beyond itself, the capacity for reflection 
enables the self to turn its lights inward upon itself, to inquire into its 
constituent nature, to survey its various attachments and acknow­
ledge their respective claims, to sort out the bounds- now expansive, 
now constrained - between the self and the other, to arrive at a 
self-understanding less opaque if never perfectly transparent, a 
subjectivity less fluid if never finally fixed, and so gradually, 
throughout a lifetime, to participate in the constitution of its identity. 

Now the capacity for reflection suggested by the cognitive account 
would seem precisely the feature Rawls' 'wider subject of possession' 
requires if it is not to dissolve into a radically situated subject, for this 
capacity holds out the possibility of arriving at the bounds of the self 
without taking them to be given in advance. Indeed, once the 
presumed antecedent individuation of the subject is called into 
question, the predicament of the self would seem to approach the 
dispossession described on the cognitive account, in which the greater 
threat to agency is not the distance of the selffrom its purposes and 
ends but rather the surfeit of seemingly indispensable aims which 
only sober self-examination can hope to sort out. 

But on Rawls' moral epistemology, the scope for reflection would 
appear seriously limited. Self-knowledge seems not to be a possibility 
in the relevant sense for the bounds it would define are taken as 
given in advance, un~eflectively, once and for all, by a principle of 
antecedent individuation. But once these bounds are seen to fall 
away, there is nothing to take their place. For a subject such as 
Rawls' the paradigmatic moral question is not 'Who am I?', for the 
answer to this question is regarded as self-evident, but rather 'W~at 
ends shall I choose?', and this is a question addressed to the will. 
Rawls' subject would thus appear epistemologically impoverish~d 
where the self is concerned, conceptually ill-equipped to e~gage .m 
the sort of self-reflection capable of going beyond an attenti~n to Its 
preferences and desires to contemplate, and so to re-descnbe, the 
subject that contains them. 

It seems clear at least that the question of community leads 
naturally to the question of reflection, and that in order to .assess the 
role of reflection in Rawls' scheme we need to examine m greater 
detail Rawls' theory of agency, his ~ccount of how the self arrives at 
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its ends. We have seen that for Rawls the self comes by its ends by 
choosing them, or more elaborately, that the self is related to its ends 
as willing subject to objects of choice, and we have described this 
ability to choose as agency in the voluntarist sense. But what exactly 
goes on in this moment of choice, and what role, if any, does 
reflection play in arriving at it? 

AGENCY AND THE ROLE OF REFLECTION 

For Rawls, the account of agency and ends falls under the conception 
of good. Like the right, the good is conceived voluntaristically; it is 
founded in choice. As the principles of right are the product of a 
collective choice in the original position, conceptions of the good are 
the products of individual choices in the real world. 

But here there arises an important difference. For while both th.e 
right and the good are founded in choice, the special (i.e. hypotheti­
cal) conditions under which the right is 'chosen' mean that actual 
persons do not have a hand in it. What counts as right or just is not 
something we are free to choose, because the principles ofjustice a.re 
in force from the moment the veil of ignorance disappears, that. IS, 

before any actual choosing can begin. The principles ofjustice, bemg 
antecedently derived, are not subject to our agency; they apply 
whether we like them or not. . 

. With the good it is different. Here, each person is free to choos~ for 
himself, free to adopt whatever conception of the good he desires. 
Different things are good for different people, and subject only to the 
constraints ofjustice, each is 'free to plan his life as he pleases' (44? ). 
While there is assumed to be a single 'correct conception of jusuce 
from a philosophical point of view' (446), which everyone must 
adhere to, there is no comparably correct conception of the good 
from a philosophical point of view and so each is free to launch out 

h. ' on Is own. 

Here then is further illustration of the priority of the right over the 
g~~ in both its moral and epistemological dimensions. The moral 
~nonty consists in the fact that the principles of justice limit the conce~ 
nons of the good individuals may choose to pursue; where a person s 
values clash with justice, it is justice that prevails. As Rawls repeatedly 
ackno:Vledges, the principles of justice are not compatible ~th all 
conceivable plans oflife, and plans that do not conform must be reJected. 
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In justice as fairness the concept of right is prior to that of the good. In 
contrast with teleological theories, something is good only if it fits into wavs 
of life consistent with the principles of right already on hand (396). 

Indeed, even rational plans oflife which determine what things are good for 
human beings, the values of human life so to speak, are themselws 
constrained by the principles of justice (398). 

Our way of life, whatever our particular circumstances, must always 
conform to the principles ofjustice that are arrived at independently (449). 

These principles are then given absolute precedence so that they rcgulatr 
social institutions without question and each frames his plan in conformity 
with them. Plans that happen to be out of line must be revised (565). 

[Men's] desires and aspirations are restricted from the outset by the 
principles ofjustice which specify the boundaries that men's systems of ends 
must respect .... The priority ofjustice is accounted for, in part, by holding 
that the interests requiring the violation ofjustice have no value. Having no 
merit in the first place, they cannot override its claims (3 I). 

The priority of right over good provides a meta-ethical back­
ground to the familiar liberal notion that the preferences and 
convictions of the majority, however intensely held, cannot defeat a 
legitimate claim of individual rights. On a deontological ethic, the 
convictions of the majority merely reflect particular conception~ of 
the good. As such, they cannot claim to be 'correct from a philo­
s~phical point ofview', only preferred from a majoritarian point of 
~Ie":, and no mere preference can override the requirements of 
JUstice. 

1 ?e intense convictions of the majority, if they are indeed mere prefe~ences 
Without any foundation in the principles ofjustice antecedently estabhshed. 
have no weight to begin with. The satisfaction of these feelings has no v~lue 
that can be put in the scales against the claims of equal liberty· · · · Agamst 
these principles neither the intensitv of feeling nor its being shared by the m. . , 

aJonty counts for anything (450). 

Another way of viewing the contrast between the right and _the 
?"00d is to recall that the good, whether individual or colle.ctive, 
Includes as ingredients various contingencies which are arb.Itrary 
from a moral point ofview, while the right is free of such arbitran-
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ness. The need, stressed by Rawls, to regulate the distribution of 
opportunities and benefits in a way that is not arbitrary from a moral 
point of view suggests one reason at least why the right must be prior. 
Once the precedence of right is secured, however, there is no 
objection to the pursuit of conceptions of the good tinged with 
contingency and arbitrariness. The principles of justice effectively 
domesticate such conceptions and keep them safely within bounds. 

There is no objection to fitting rational plans to these contingencies, since 
the principles of justice have already been chosen and constrain the content 
of these plans, the ends that they encourage and the means they use (449). 

Thus the arbitrary features of plans of life do not affect these principles, or 
how the basic structure is to be arranged. The indeterminacy in the notion 
of rationality does not translate itself into legitimate claims that men can 
impose on one another .... Since men's claims on one another are not 
affected, the indeterminacy is relatively innocuous (449, s64)· 

The priority of right might finally be viewed in terms of its 
antecedent derivation, and the need for some ultimately 'unchosen' 
background as a precondition of choice in conceptions of the good.If 
the principles of justice were themselves up for grabs, then 'the 
freedom of choice that justice as fairness assures to individuals and 
groups within the framework of justice' (447) would no long~r ~e 
assured. Something must remain beyond choice (and so cons tram It) 
if choice itself is to be secured. This is the epistemological priority 
that deontological ethics carries over into a moral priority.z Thus the 
morality of right, which assures freedom of choice within its bounds, 
cannot itself be vulnerable to any choice that would challenge or 
restrict it, for the moral force of such a challenge would in all cases 
fall short of the moral force of the framework within which it was 
conceived. For as we saw in our discussion of contract theory, the 
sanction of this framework, unlike the sanction for the aims and 
values arising within it, is not simply a choice or even a contract but a 
hypothetical agreement conceived under special conditions whose 
fairness is independently established. 

The epistemological aspect of the priority of right recalls t~e 
2 Compare Kant's argument in the transcendental deduction that concepts of objeets. m 

general must underlie all empirical knowledge as its a priori conditions. 'The objectJV~ 
validity of the categories as a priori rests, therefore, on the fact that, so far as the form 0 

thought is concerned, through them alone does experience become possible' {I78J: 126
). 
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parallel priority of the self over its ends. In both cases, an 'unchosen' 
framework, antecedently given, is seen as a prerequisite of choice. As 
the principles of justice must be antecedently given (and hence 
beyond choice) in order to assure the possibility of choice in concep­
tions of the good, so the bounds of the self must be antecedently given 
(and hence beyond choice) in order to assure the agency of the 
subject, its capacity to choose its ends. While the bounds imposed by 
justice may seem an undue restriction on choice in that persons 
cannot participate in their constitution but can only choose within 
them, in fact these bounds secure the equal liberty of each to choose 
his ends for himself against the vagaries of a public opinion that 
might one day prefer otherwise. Similarly, while the bounds of the 
selfmay seem an undue restriction on agency in that the self cannot 
participate in their constitution, they are in fact a prerequisite of 
agency. For these are the bounds that hold the world off, so to speak, 
and provide the subject the detachment it needs to choose for itself. 
~hey secure for the self the capacity to choose against the vagaries of 
Circumstances that would otherwise engulf it. The notion that the 
principles of justice, like the bounds of the self, provide a basis for 
choice that is not itself chosen is not a contradiction but a necessary 
presupposition of a subject capable of choice. In this it can ~e 
compared with parallel notions running throughout the deontologi­
cal conception, including a subject of possession not itself possessed, 
a basis of desert not itself deserved and a foundation of contract not 
. ' 
Itself contractual. 

We have seen that the choice of ends is constrained from the start 
by th.e principles of justice antecedently defined. But in orde~ to 
descnbe Rawls' account of choice and to assess the role of reflectiOn, 
if any, we need to know in greater detail how the constraint ofjustice 
makes itself felt, how exactly it enters the deliberation of th~ ~gent. 
An: the constraints of right somehow built into the activity of 
deliberation such that only just desires or conceptions of the g?od 
can arise in the first place, or does the agent form values and. aims 
based on certain unjust desires only to suppress them in pr~cuce or 
set them aside once it becomes clear that they violate jusuce? 

A · · · f' · hape a t times Rawls writes as though the pnnc1ples o JUStiCes 
~ers~n's conception of the good from the start, eve~ ~s the con~ep­
t~on Is formulated. 'In drawing up plans and in decidmg on aspir~­
hons . · nt [T] he1r men are to take these constramts mto accou · · · 
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desires and aspirations are restricted from the outset by the princi­
ples of justice which specify the boundaries that men's systems of 
ends must respect' (3 I). At other times Rawls seems to favor the 
second account, as when he writes that in justice as fairness, persons 
'implicitly agree .... to conform their conceptions of the good to 
what the principles ofjustice require, or at least not to press claims which 
directly violate them' [emphasis added] ( 3 I). 

If it is unclear whether justice intervenes at the point I choose my 
life plans or only later, at the point I would pursue them, it seems 
clear at least that neither account introduces an element of self­
reflection of the sort we are concerned with; both allow that the right 
does not wholly determine my good, that my conception of the good, 
however constrained within a certain range, still remains for me to 
choose. At this point Rawls introduces an~ther set of considerations 
to narrow our choice, certain 'counting principles', as he describes 
them, which amount roughly to the basic tenets of instrumental 
rationality. These recommend, for example, that I choose more 
rather than less effective means to given ends a more inclusive plan 

< ' 

over a less inclusive one, the plan offering a greater rather than a 
lesser probability of success, and so on. Rawls acknowledges, howev­
er, that the counting principles, even when supplemented with 
various other principles of rational choice, 'do not suffice to order 
plans' (4I6), and that the constraints of right and of instrumental 
rationality taken together are not enough to lead us to a single 

.__ t._ • I 
determinate choice. Once these principles run out, we must simp Y 
choose. 'We may narrow the scope of purely preferential choice, ~ut 
we cannot eliminate it altogether .... We eventually reach a.pomt 
where we just have to decide which plan we most prefer without 
further guidance from principle' ( 552, 55 I). 

It is at this point, according to Rawls, that our reflection must be 
engaged in order to determine as best we can what things we want and 
how much we want them, and to ascertain in the light of all the relevant 
facts the plan most likely to realize these desires most completely. 

I shall suppose that while rational principles can focus our judgments and 
t 'd 1· 1 in the se up gm e mes for reflection, we must finally choose for ourse ves f 

sense that the choice often rests on our direct self-knowledge not only 0 

h h. · there w at t mgs we want but also of how much we want them. Someumes 
is no way to avoid having to assess the relative intensity of our desires (4I6). 



Agt'IU)' and the role of reflection 

We can say that the rational plan for a person is the one (among those 
consistent with the counting principles and other principles of rational 
choice once these are established) which he would choose with delibera­
tive rationality. It is the plan that would be decided upon as the outcome 
of careful reflection in which the agent reviewed, in the light of all the 
relevant facts, what it would be like to carry out these plans and thereby 
ascertained the course of action that would best realize his more 
fundamental desires ( 4 I 7). 

Rawls' account of how we choose would seem to confirm the 
limited scope for reflection on his conception. While the plan of life 
or_conception of the good most appropriate to a particular person is 
said to be 'the outcome of careful reflection', it is clear that the 
objects of this reflection are restricted to (I) the various alternative 
plans and their likely consequences for the realization of the agent's 
desires, and (2) the agent's wants and desires themselves, and their 
relative intensities. In neither case does reflection take as its object 
the self qua subject of desires. The reflection involved in (I), sizing 
up the alternatives and estimating their likely consequences, is 
~carcely a form of self-reflection at all; it looks outward rather than 
~nward, and amounts to a kind of prudential reasoning that could 
In principle be carried out with equal or greater success by an 
outside expert who knew relatively little about the agent but a good 
deal about the alternatives involved and the sorts of interests and 

desires they typically satisfy. . . . 
~he reflection involved in ( 2), assessing the relative mtensity _of 

desnes, looks inward in a sense but not all the way in. It takes as Its 
objects the contingent wants and desires and preferences of the s:lf, 
but _not the self itself It does not extend its lights to the self standmg 
beh~nd the wants and desires it surveys; it cannot reach the s~lf q~a 
s_ubject of desires. Since for Rawls the faculty of self-reflection IS 
hmited to weighing the relative intensity of existing wants and 
desires, the deliber~tion it entails cannot inquire into the identity of 
the _agent, ('Who am I, really?') only into the feelings a?~d 
sentiments of the agent ('What do I really feel like or most preje~. ). 
Because this sort of deliberation is restricted to assessing the desir~s 
of a sub· h . . . . ( fl f 1 ) in advance It ~ect w ose Identity IS giVen unre ec 1ve Y ' 
cannot lead to self-understanding in the strong se~se ~hich_ enables 
the agent to participate in the constitution of Its Identity. , 

Although Rawls does speak briefly of 'our direct self-knowledge 
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of what things we want and how much we want them, 'self­
knowledge' in this sense seems little more than an awareness of our 
immediate wants and desires. And in so far as this self-knowledge is 
'direct' in the strict sense that it is given transparently to our 
awareness, it is difficult to imagine how anything resembling 
reflection or deliberation in the ordinary sense could ever take 
place, since we would likely know all we would need to know 'in an 
instant', before anything recognizably deliberative could begin. But 
even if 'our direct self-knowledge' permits some uncertainty for 
reflection to sort out, the self that is known once the uncertainty is 
resolved is not really the self in the strict sense distinguished 
throughout but merely the contingent accidents and attributes of 
the self. 

The difference between the sort of reflection that attends to the 
desires of the agent alone and the sort that extends to the subject of 
desires and explores its identity corresponds in part to a distinction 
made by Charles Taylor in his account of human agency between 
the 'simple weigher' and the 'strong evaluator'. Central to both 
distinctions are the images of superficiality and depth. For Taylo:, 
the 'simple weigher' is reflective in the minimal sense that he ~s 
capable of evaluating courses of action and acting out of h.1s 
evaluations. But the reflection of the simple weigher lacks depth Ill 
that his evaluations are limited to the inarticulate 'feel' of the 
alternatives. 

Whereas for the simple weigher what is at stake is the desirability of 
different consummations, those defined by his de facto desires, for the 
strong evaluator reflection also examines the different possible modes of 
being of the agent. Whereas a reflection about what we feel like more, 
~hich is all a simple weigher can do in assessing motivations, keeps us as 
lt were at the periphery; a reflection on the kind of beings we are takes u~ 
to the center of our existence as agents .... It is in this sense deeper ( I977· 
114-15). 

For Rawls, reflection 'on the kind of beings we are' rather than. on 
the k~nd of desir~s we have is not a possibility, first because t~~ kl~~ 
ofbemgs we are IS antecedently given and not subject to revision 
the light of reflection or any other form of agency, and seco~d, 
because Rawls' self is conceived as barren of constituent tralt.s, 
possessed only of contingent attributes held always at a certain 
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distance, and so there is nothing in the self for reflection to survey or 
apprehend. For Rawls, the identity of the subject can never be at 
stake in moments of choice or deliberation (although its future aims 
and attributes may of course be affected), for the bounds that define 
it are beyond the reach of the agency - whether voluntarist or 
cognitive - that would contribute to its transformation. 

The distinction between a notion of reflection such as Rawls', 
which is limited to the objects of desire, and one such as Taylor's, 
which penetrates further to reach the. subject of desire, corresponds 
to the distinction between the sentimental and the constitutive 
conceptions of community we identified earlier. For on the 
sentimental conception, the good of community was limited to the 
communitarian aims and sentiments of antecedently individuated 
subjects, while on the constitutive conception, the good of comm­
unity was seen to penetrate the person more profoundly so as to 
describe not just his feeling but a mode of self-understanding partly 
constitutive of his identity, partly defininitive of who he was: 

We have seen that Rawls' theory of justice requires for tts 
coherence a conception of community in the constitutive sense, 
which requires in turn a notion of agency in the cognitive sense, 
and we have found that Rawls' theory of the good can allow for 
neither. This calls into question the theory of justice, or the ~heory 
of the good, or both. But beyond the difficulties they ratse for 
Rawls' conception as a whole, Rawls' limited accounts of age~cy 
and reflection are implausible in themselves, incapable o!' ~akmg 
sense of what choice and deliberation could possibly constst m. ?r 
so at least I shall try to show, by considering the picture of chmce 
that remains once reflection in the strong, thoroughgoing sense has 
been ruled out. 

AGENCY AND THE ROLE OF CHOICE 

As we have seen, Rawls' theory of the good is voluntaristic; our 
fundamental aims values and conceptions of the good are for us to 
ch . ' ' . As Rawls OOse, and m choosing them, we exerctse our agency. . 
describe · . . . al (' · trumental) chotce s It, once the pnnc1ples of ration I.e. ms . 
run out, 'We must finally choose for ourselves in the sense that th~ chotc~ 
often rests on our direct self-knowledge not only of what thmgs whe 
Want but also of how much we want them ... · It is clearly left to t 
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agent himself to decide what it is that he most wants' [emphasis 
added] (416). Since the principles of rational choice do not specifY a 
single best plan of life, 'a great deal remains to be decided .... We 
eventually reach a point where we just have to decide which plan we 
most prefer without further guidance from principle .... [W]e may 
narrow the scope of purely preferential choice, but we cannot eliminate it 
altogether .... The person himself must make this decision, taking into 
account the full range of his inclinations and desires, present and 
future' [emphasis added] (449, 551, 552, 557). 

If it is clear that Rawls would describe my values and conceptions 
of the good as the products of choice or decision, it remains to be seen 
what exactly this choice consists in and how I come to make it. 
According to Rawls, we 'choose for ourselves in the sense that the 
choice often rests on our direct self-knowledge' of what we want and 
how much we want it. But a choice that is a choice 'in the sense that' 
it 'often rests on' (is determined by?) my existing wants and desire~ is 
a choice only in a peculiar sense of the word. For assuming With 
Rawls that the wants and desires on which my choice 'rests' are not 
themselves chosen but are the products of circumstance, ('We do not 
choose now what to desire now' (41 5)), such a 'choice' would involve 
less a voluntary act than a factual accounting of what these wants 
and desires really are. And once I succeed in a~certaining, by 'direct 
self-knowledge', this piece of psychological information, there would 
seem nothing left for me to choose. I would have still to match my wants 
and desires, thus ascertained, to the best available means of satisfYing 
them, but this is a prudential question which involves no volition or 
exercise of will. 

When Rawls writes that it is 'left to the agent himself to decide what 
it is he most wants' (416), and that 'we just have to decide which plans 
we most prefer' (551), the 'decision' the agent must make amounts to 

nothing more than an estimate or psychic inventory of the wants and 
preferences he already has not a choice of the values he would 
profess or the aims he would,pursue. As with the collective 'choice' or 
'agreement' in the original position such a 'decision' decides ~o­
thing except how accurately the a~ent has perceived some.th~ng 
already there, in this case the shape and intensity of his pre-existing 
d · B 'f h' · would eslres. ut I t IS IS so, then the voluntarist aspect of agency 
seem to fade altogether. 

To arrive at a plan of life or a conception of the good simply by 
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heeding my existing wants and desires is to choose neither the plan 
nor the desires; it is simply to match the ends I already have with 
the best available means of satisfying them. Under such a 
description, my aims, values, and conceptions of the good are not 
the products of choice but the objects of a certain superficial 
introspection, just 'inward' enough to survey uncritically the 
motives and desires with which the accidents of my circumstance 
have left me; I simply know them as I feel them and seek my way as 
best I can to their consummation. 

It might be suggested that Rawls could escape the apparent 
collapse of this account of agency and choice in one of two ways. 
The first would be to introduce the idea that persons are capable of 
reflecting on their desires not only in the sense of assessing their 
intensity but also in the sense of assessing their desirability; 
capable, that is, of forming second-order desires, desires whose 
objects are certain first-order desires (Frankfurt 1971 ). I may thus 
want to have certain desires and not others, or regard certain sorts 
of desires as desirable and others less so. The fact that something 
was desired (and not unjust) would no longer be enough to ~ake it 
good, for this would depend on the further question whether It was 
a desirable sort of desire or not. Once I ascertained what I (really) 
wanted as a matter of first-order desire, it would remain for me to 
as~ess the desirability of my desire and in this sense to affirm or 
reJect it. 

Indeed, Rawls seems vaguely to admit such a possibility when he 
writes that although 'we do not choose now what to desire now',. we 
can at least 'choose now which desires we shall have at a later time 
· · · · We can certainly decide now to do something that we know 
will affect the desires we shall have in the future · · · · Thu~ w~ 
h · · desires c oose between future desires in the light of our existmg 

(415). 
But even if a Rawlsian agent were capable offorming desires for 

cert · h . . d · eaningful sense am ot er destres hts agency waul not m any m 
be restored. For he 'would have no grounds, apart from the mere 
fact f h. . · h · t·fy or defend the 0 Is second-order destre on whtc to JUS 1 . 
de · b·1· ' h H uld still have Sira 1 1ty of one sort of desire over anot er. e wo 
only the psychological fact of his (now, second-order) pre~erence to 
app 1 . · ss Neither the . ea to and only its relative mtens1ty to asse ·. . h 
Int · · · 1 uon w1th t e nnstc worth of a desire nor its essenua connec 
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identity of the agent could provide a basis for affirming it, since on 
Rawls' account, the worth of a desire only appears in the light of a 
person's good, and the identity of the agent is barren of constituent 
traits so that no aim or desire can be essential to it. The affirmation 
or rejection of desires suggested by the formation of second-order 
desires would on Rawls' assumptions introduce no further element 
of reflection or volition, for such an assessment could only reflect a 
slightly more complicated estimate of the relative intensity of 
pre-existing desires, first- and second-order desires included. The 
resulting conception of the good could no more be said to be chosen 
than one arising from first-order desires alone. 

A second possible attempt to restore the coherence of choice on 
Rawls' conception might be to imagine a case in which the various 
desires of the agent, properly weighed for their respective intensi­
ties, led to a tie, and where deliberation had already taken account 
of all relevant preferences such that no further preferences could be 
introduced to break the tie. In such a case, this account might 
continue, the agent would have no alternative but to plump, just 
arbitrarily, one way or the other, without relying on any preference or 
desire at all. It might be suggested that a 'choice' thus independent 
from the influence of pre-existing wants and desires - a 'radically 
free choice', as it is sometimes described - would allow for the 
voluntarist aspect of agency seemingly unavailable when the agent 
is bound to 'choose' in conformity with his pre-existing wants and 
desires. 

But Rawls rejects a wholly arbitrary form of agency that would 
escape the influence of pre-existing wants and desires altogether. 
'The notion of radical choice ... finds no place injustice as fairness' 
(Rawls Ig8o: s68). Unlike the principles of right, which express ~he 
autonomy of the agent and must be free from contingenctes, 
conceptions of the good are understood to be heteronomous 
thr~ughout. Where incompatible aims arise, Rawls speaks not. of 
rad~cally free or arbitrary choice, but instead of 'purely preferenual 
chmce', suggesting the form of (non-)agency we first considered. In 
any ~ase, ~he notion of a purely arbitrary 'choice' governed by no 
consider~tlons at all is hardly more plausible an account of 
volunt~nst agency than a 'choice' governed wholly by p~e­
det~rmmed preferences and desires. Neither 'purely preferenual 
choice' nor 'purely arbitrary choice' can redeem Rawls' notion of 
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agency in the voluntarist sense; the first confuses choice with 
necessity, the second with caprice. Together they reflect the limited 
scope for reflection on Rawls' account, and the implausible account 
of human agency that results. 

THE STATUS OF THE GOOD 

The difficulty with Rawls' theory of the good is epistemological as 
well as moral, and in this it recalls a problem that arose in 
connection with the concept of right - that of distinguishing a 
standard of assessment from the thing being assessed. If my 
fundamental values and final ends are to enable me, as surely they 
must, to evaluate and regulate my immediate wants and desires, 
these values and ends must have a sanction independent of the 
mere fact that I happen to hold them with a certain intensity. But if 
my conception of the good is simply the product of my immediate 
wants and desires, there is no reason to suppose that the critical 
~tandpoint it provides is any more worthy or valid than the desires 
It seeks to assess; as the product of those desires, it would be 
governed by the same contingencies. 
. ~wls responds to this difficulty in the case of the right by seeking in 
JUStice as fairness an Archimedean point that 'is not at the mercy, so to 
speak, of existing wants and interests' (261). But as we have seen, 
Rawls' concept of right does not extend to private morality, 
nor does any other instrument of detachment save the good from 
tho~oughgoing implication in the agent's existing wants and 
des~res. 'Purely preferential choice' is thoroughly heteronomous 
chOI~e, and no person's values or conception of the ~ood can 
possibly reach beyond it. As Rawls strikingly conce?es, That we 
have one conception of the good rather than another IS not relevant 
from a moral standpoint. In acquiring it we are influenced by the 
same sort of contingencies that lead us to rule out a knowledge of 

our sex and class' (1975= 537). 
The limited scope for reflection on Rawls' account, and the 

problematic, even impoverished theory of the good that results 
reveal the extent to which deontological liberalism accepts a~ 
e~sentially utilitarian account of the good, however its the?ry 

0 

~~ht may differ. This utilitarian background first appeared m our 
Iscussion of Dworkin's defense of affirmative action; once no 
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individual rights were seen to be at stake, utilitarian considerations 
automatically prevailed. Although Dworkin defends what he calls an 
'anti-utilitarian concept of right', the scope of this right is strictly (if 
elusively) circumscribed, such that 'the vast bulk of the laws that 
diminish my liberty are justified on utilitarian grounds as being in 
the general interest or for the general welfare' ( 1977a: 26g).' 

The utilitarian background to Rawls' conception most clearly 
appears in his references to individual moral life. Where justice as 
fairness rejects utilitaranism as the basis of social, or public morality, 
it has no apparent argument with utilitarianism as the basis of 
individual, or private morality, the Kantian notion of 'duty to 
oneself' to the contrary. Rawls describes the utilitarian account of 
private morality, without discernible objection, as follows: 

A person quite properly acts, at least when others arc not affected, to 
achieve his own greatest good, to advance his rational ends as far as possible 
· · · · [T]he principle for an individual is to advance as far as possible his own 
welfare, his own system of desires ( 2 3). 

To be sure, there is one formal principle that seems to provide a general 
answer [to an individual's choice of life plan]. This is the principle to 
adopt that plan which maximizes the expected net balance of satisfaction 
(416). 

For Rawls, utilitarianism goes wrong not in conceiving the good 
as the satisfaction of arbitrarily-given desires undifferentiated a~ to 
worth - for justice as fairness shares in this - but only in bemg 
indifferent to the way these consummations are spread across 
individuals. Its mistake as he sees it is to adopt 'for society as a 
whole the principle of rational choice for one man' to combine 'the 
desires of all persons into one coherent system ;f desire', and to 

seek its overall satisfaction (26-7). In so doing, it 'fuses' or 
'conflates' all persons into one it reduces social choice to 

:ess.e~tially a question of efficient ~dministration' (as, presumably, 
md.IVtdual choice can properly be reduced), and so fails to take 
senou~ly the dis tinction between persons ( 2 7, 3 3). 

Justice as fairness seeks to remedy these shortcomings by 
emphasizing the distinction between persons and by insisti~~ on 
the separateness of those diverse 'systems of desires' that uuhtar-
3 For a compelling critique of Dworkin's view in this respect, see H.L.A. Hart ( 1979: 86-g). 
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ianism conftates. But the grounds for Rawls' departure from 
utilitarianism in this respect are not immediately apparent. 
Although he seems firm in his view that to each individual human 
being there corresponds exactly one 'system of desires', he never 
says why this must be so, or what exactly a 'system of desires' 
consists in, or why it is wrong to conflate them. Is a 'system of 
desires' a set of desires ordered in a certain way, arranged in a 
hierarchy of relative worth or essential connection with the identitv 
of the agent, or is it simply a concatenation of desires arbitrarily 
arrayed, distinguishable only by their relative intensity and 
accidental location? If it is the second, if a system of desires means 
nothing more than an arbitrary collection of desires accidentally 
embodied in some particular human being, then it is unclear why 
the integrity of such a 'system' should be taken so morally and 
metaphysically seriously. If desires can properly be conflated 
within persons, why not between persons as well? 

If, on the other hand, what makes a system of desires is a 
hierarchical ordering of qualitatively distinguishable desires, then 
it would be no more justifiable to 'conflate' desires within a person 
than between persons, and what is wrong with utilitarianism would 
also be wrong, in this respect at least, with justice as fairness. The 
tendency to conftate desires, whether within persons or between 
them, would reflect the failure to order them, or to acknowledge the 
qualitative distinctions between them. But this failure cuts across 
the distinction between individual and social choice, for there is no 
~eason to suppose that a 'system of desires' in this sense corre~p.onds 
In ~11 cases to the empirically-individuated person. Co~m~n!ues ~f 
vanous sorts could count as distinct 'systems of destres m thts 
sense, so long as they were identifiable in part by an o_rder _or 
structure of shared values partly constitutive of a comn:on tdentJty 
or form oflife. From this point of view, the utilitarian fatlure to take 
seriously the distinction between persons would appear a. m~re 
symptom of its larger failure to take seriously the quaht~tn:e 
distinctions of worth between different orders of desires, a fatlure 
rooted in an impoverished account of the good which justice as 

fairness has been seen to share. 
For a deontological doctrine such as Rawls' it might be th~ug_ht 

that viewing the good as wholly mired in contingency, desptte.tts 
implausibility generally, would have at least the redeemmg 
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advantage of making the primacy of right all the more compelling. 
If the good is nothing more than the indiscriminate satisfaction of 
arbitrarily-given preferences, regardless of worth, it is not difficult 
to imagine that the right (and for that matter a good many other 
sorts of claims) must outweigh it. But in fact the morally 
diminished status of the good must inevitably call into question the 
status of justice as well. For once it is conceded that our 
conceptions of the good are morally arbitrary, it becomes difficult 
to see why the highest of all (social) virtues should be the one that 
enables us to pursue these arbitrary conceptions 'as fully as 
circumstances permit'. 

THE MORAL EPISTEMOLOGY OF JUSTICE 

Our discussion of the good thus brings us back to the question of 
justice and the claim for its priority, and with this we return to the 
circumstances of justice in the original position. Here, the 
distinctness or separateness of persons on which Rawls insists as a 
corrective to utilitarianism is installed as the key assumption of 
mutual disinterest, the notion that individuals take no interest in 
one another's interests ( 218). When first we surveyed the condi­
tions in the original position, this assumption in particular and the 
empiricist rendering of the circumstances of justice in general 
seemed to undermine the primacy of justice in various ways: Where 
justice depended for its virtue on the existence of certain empirical 
pre-conditions, the virtue of justice was no longer absolute, as truth 
~o theories, but only conditional, as physical courage to a war zo~e; 
It presupposed a rival virtue or set of virtues of at least correlauve 
status; it assumed in certain circumstances a remedial dimension; 
finally, where inappropriately displayed, justice appeared as a vice 
rather than a virtue. In sum, a Humean account of the circumst­
~nces of _justice - such as Rawls explicitly adopts - seemed 
mcompatlble with the privileged status ofjustice required by Raw~s 
and defended by Kant only by recourse to a moral metaphysiC 
Rawls found unacceptable. 
. .Hum:'s own view of justice confirms its partiality, at least in so far as 
It Is denved from premises which Hume and Rawls seem to share. For 
Hume,. the circumstances of justice describe certain unfortunate if 
unavOidable material and motivational conditions of actual 
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human societies, most notably moderate scarcity and 'limited generosity'. 
Together, these circumstances demonstrate the sense in 
which the arrival of justice signifies the absence of certain nobler but 
rarer virtues. 

'If every man had a tender regard for another, or if nature supplied 
abundantly all our wants and desires ... the jealousy of interest, 
which justice supposes, could no longer have place'; nor, says Hume, 
would there be any occasion for distinctions of property and posses­
sion. 'Encrease to a sufficient degree the benevolence of men, or the 
bounty of nature, and you render justice useless, by supplying its 
place with much nobler virtues, and more valuable blessings'. If 
material scarcity were replaced with abundance, 'or if everyone had 
the same affection and tender regard for everyone as for himself; 
justice and injustice would be equally unknown among mankind'. 
And so, Hume concludes,' 'tis only from the scanty provision nature 
has made for his wants, that justice derives its origin' (I 739: 494-5). 

For Hume, justice cannot be the first virtue of social institutions 
(at least not in any categorical sense), and in some cases is doubtfully 
a virtue at all. In the institution of the family, for example, affections 
may be enlarged to such an extent that justice is scarcely engaged, 
much less as 'the first virtue'. And even in the wider society, where 
generosity is more limited and justice more extensively engaged, its 
virtue can only be accounted for against a background of higher or 
nobler virtues whose absence calls justice into being. In so far as 
mutual benevolence and enlarged affections could be cultivated 
more widely, the need for 'the cautious, jealous virtue of justice' 
~ould diminish in proportion, and mankind would be the b~.tter. for 
It. Were scarcity or selfishness overcome altogether, then J~suce, 
being totally useless . . . could never possibly have place m ~he 
catalogue of virtue' (I 77 7= 1 6), much less the first place to wh1ch 

Rawls would assign it. 
But despite the parallel Rawls himself invites b~t~een Hume's 

account and his own, the assumption of mutual dlSlntere~t has a 
different meaning for Rawls. It does not imply that hum~n ,b~mgs a~e 
typically governed by 'selfishness and confined generosity ? mdeed It 
is not meant as a claim about human motivations at all. It IS rather a 
claim about the subject of motivations. It assu~es i~te~e~ts of a se!f, 
not necessarily in a self, a subject of possessiOn mdlvtduated m 

advance and given prior to its ends. 
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From this there follow important consequences for the status of 
justice. No longer is benevolence prior to justice and in some cases 
able to supplant it. Since for Rawls, the virtue of justice does not 
presuppose egoistic motivations to begin with, it need not await the 
fading of benevolence to find its occasion, and even the full 
flowering of 'enlarged affections' cannot displace it. Justice ceases 
to be merely remedial with respect to the 'nobler virtues', for its 
virtue no longer depends on their absence. To the contrary, where 
persons are individuated in Rawls' sense, justice not only wins its 
independence from prevailing sentiments and motivations, but 
comes to stand above them as primary. For given the nature of the 
subject as Rawls conceives it, justice is not merely a sentiment or a 
feeling like other, lesser virtues, but above all a framework that 
constrains these virtues and is 'regulative' with respect to them. 

Therefore in order to realize our nature we have no alternative but to plan 
to preserve our sense of justice as governing our other aims. This 
sentiment cannot be fulfilled if it is compromised and balanced against 
other ends as but one desire among the rest .... To the contrary, how far 
we succeed in expressing our nature depends on how consistently we act 
from our sense of justice as finally regulative. What we cannot do is 
express our nature by following a plan that views the sense of justice as 
but one desire to be weighed against others. For this sentiment reveals 
what the person is, and to compromise it is not to achieve for the selffree 
reign but to give way to the contingencies and accidents of the world 
(574-5). 

We have seen how the priority of justice, like the priority of the 
self, derives in large part from its freedom from the contingencies 
a.nd accidents of the world. This much emerged in our discussion of 
nght and the bounds of the self. In the light of our discussion of the 
good, we can now also see why on Rawls' theory of the subject, 
such virtues as benevolence and even love are not self-sufficient 
mor~l ideals but must await justice for their completion. 

GIVen the limited role for reflection on Rawls' account, the 
virt~es of benevolence and love, as features of the good, are forms of 
sent~ment rather than insight, ways offeeling rather than knowing. 
U~hke personal or first-order sentiments and feelings, whose 
objects are given more or less directly to my awareness, benevo­
l~nce and love are desires whose object is the good of another. But 
giVen the separateness of persons and the intractability of the 
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b~unds between them, the content of this good (that is. the ?;Ood I 
Wish another) must be largely opaque to me. On Rawls' view, love 
is bli~d, not for its intensity but rather for the opacity of the good 
that 1s the object of its concern. 'The reason whv the situation 
remains obscure is that love and benevolence ar~ second-order 
notions: they seek to further the good of beloved individuals that is 
already given' (191). 

If arriving at one's own good is primarily a matter of surveyin?; 
existing preferences and assessing their relative intensities, it is not 
the sort of inquiry in which another, even an intimate other. can 
readily participate. Only the person himself can 'know' what he 
really wants or 'decide' what he most prefers. 'Even when we take 
up another's point of view and attempt to estimate what would be 
to his advantage, we do so as an adviser, so to speak' (448), and 
given the limited cognitive access Rawls' conception allows, a 
rather unprivileged adviser at that. 

Although we may at times overcome the difficulty of knowing the 
good of a beloved individual whose interests we would advance. the 
problem becomes hopelessly compounded when we would extend 
our love or benevolence to a plurality of persons whose interests 
may conflict. For we could not hope to know their respective goods 
well enough to sort them out and assess their relative claims. Ewn 
if benevolence could be as widelv cultivated as Hume in his 
hypothetical vision suggests, its ;irtue would still not be self­
sufficient, for it would remain unclear, without more, what the love 
of mankind would enjoin. 'It is quite pointless to say that one is to 
judge the situation as benevolence dictates. This assumes that we 
are wrongly swayed by self-concern. Our problem lies els~\:·her.e. 
Benevolence is at sea as long as its many loves are in oppositiOn m 
the persons of its many objects' ( 1 go). Not surprisingly, the ~nc?or 
this benevolence requires is supplied by the virtu.e o.f JUSti~e; 
benevolence, even at its most expansive, depends on JUStiCe for Its 
completion. 'A love of mankind that wishes to prese~ve the 
distinction of persons, to recognize the separateness of h~e a~d 
experience, will use the two principles of justice to d~~er~me Its 
aims when the many goods it cherishes are in oppositiOn. (I 9 I l · 
Even in the face of so noble a virtue as the love of mankmd, the 
primacy of justice prevails, although the love that remains is of an 

oddly judicial spirit. 
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This love is guided by what individuals themselves would consent to in a 
fair initial situation which gives them equal representation as moral 
persons ( 191 ). 

Thus we see that the assumption of the mutual disinterestedness of the 
parties does not prevent a reasonable interpretation of benevolence and of 
the love of mankind within the framework of justice as fairness [emphasis 
added] (192). 

For Rawls, the consequences of taking seriously the distinction 
between persons are not directly moral but more decisively 
epistemological. What the bounds between persons confine is less 
the reach of our sentiments- this they do not prejudge- than the 
reach of our understanding, of our cognitive access to others. And it 
is this epistemic deficit (which derives from the nature of the subject) 
more than any shortage of benevolence (which is in any case 
variable and contingent) that requires justice for its remedy and so 
accounts for its pre-eminence. Where for Hume, we need justice 
because we do not love each other well enough, for Rawls we need 
justice because we cannot know each other well enough for even love 
to serve alone. 

But as our discussion of agency and reflection suggests, we are 
neither as transparent to ourselves nor as opaque to others as 
Rawls' moral epistemology requires. If our agency is to consist in 
something more than the exercise in 'efficient administration' 
which Rawls' account implies, we must be capable of a deeper 
introspection than a 'direct self-knowledge' of our immediate wants 
and desires allows. But to be capable of a more thoroughgoing 
reflection, we cannot be wholly unencumbered subjects of posses­
sion, individuated in advance and given prior to our ends, but must 
be subjects constituted in part by our central aspirations and 
attachments, always open, indeed vulnerable, to growth and 
transformation in the light of revised self-understandings. And in so 
far _as our constitutive self-understandings comprehend a wi~er 
subJect than the individual alone, whether a family or tribe or City 
?r class or nation or people, to this extent they define a community 
m the constitutive sense. And what marks such a community is not 
merely a spirit of benevolence, or the prevalence of communitarian 
values, or even certain 'shared final ends' alone but a common 
vocabulary of discourse and a background of implicit practices and 
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understa.ndings within which the opacity of the participants is 
reduce~ If never finally dissolved. In so far as justice depends for its 
pre-~~mence on the separateness or bounded ness of persons in the 
cogmtlve sense, its priority would diminish as that opacity faded 
and this community deepened. 

JUSTICE AND COMMUNITY 

?f any society it can always be asked to what extent 1t Is JUSt, or 
weB-ordered' in Rawls' sense and to what extent it is a , 

community, and the answer can in neither case fully be given by 
reference to the sentiments and desires ofthe participants alone. As 
~awls observes, to ask whether a particular society is just is not 
Simply to ask whether a large number of its members happen to 
have among their various desires the desire to act justly- although 
~his may be one feature of a just society- but whether the society is 
Itself a society of a certain kind, ordered in a certain way, such that 
justice describes its 'basic structure' and not merely the disposi­
tions of persons within the structure. Thus Rawls writes that 
although we call the attitudes and dispositions of persons just and 
unjust, for justice as fairness the 'primary subject of justice is the 
basic structure of society' ( 7). For a society to be just in this strong 
sense, justice must be constitutive of its framework and not simply 
an attribute of certain of the participants' plans of life. 

Similarly, to ask whether a particular society is a community is 
not simply to ask whether a large number of its members happen to 
have among their various desires the desire to associate with others 
or to promote communitarian aims - although this may be one 
feature of a community - but whether the society is itself a soci~ty 
of a certain kind ordered in a certain way, such that commumty 
describes its bas,ic structure and not merely the dispositions of 
persons within the structure. For a society to be a community in 
this strong sense, community must be constitutive o~ th~ share.d 
~elf-understandings of the participants and embodted ~n theu 
mstitutional arrangements, not simply an attribute of certam of the 
participants' plans of life. . . 

Rawls might object that a constitutive concept!on of commumt; 
such as this should be rejected 'for reasons of danty amon~ others , 
or on the grounds that it supposes society to be 'an orgamc whole 
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with a life of its own distinct from and superior to that of all its 
members in their relations with one another' (264). But a 
constitutive conception of community is no more metaphysically 
problematic than a constitutive conception ofjustice such as Rawls 
defends. For if this notion of community describes a framework of 
self-understandings that is distinguishable from and in some sense 
prior to the sentiments and dispositioQs of individuals within the 
framework, it is only in the same sense that justice as fairness 
describes a 'basic structure' or framework that is likewise disting­
uishable from and prior to the sentiments and dispositions of 
individuals within it. 

If utilitarianism fails to take seriously our distinctness, justice as 
fairness fails to take seriously our commonality. In regarding the 
bounds of the self as prior, fixed once and for all, it relegates our 
commonality to an aspect of the good, and relegates the good to a 
mere contingency, a product of indiscriminate wants and desires 
'not relevant from a moral standpoint'. Given a conception of the 
good that is diminished in this way, the priority of right would seem 
an unexceptionable claim indeed. But utilitarianism gave the good 
a bad name, and in adopting it uncritically, justice as fairness wins 
for deontology a false victory. 
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Conclusion 
Liberalism and the Limits of Justice 

For justice to be the first virtue, certain things must be true of us. \\'e 
~ust be creatures of a certain kind, related to human circumstance 
In a certain way. We must stand at a certain distance from our 

·circumstance, whether as transcendental subject in the case of Kant. 
or as essentially unencumbered subject of possession in the case of 
Rawls. Either way, we must regard ourselves as independent: inde­
pendent from the interests and attachments we may have at any 
moment, never identified by our aims but always capable of standing 
back to survey and assess and possibly to revise them (Rav.·ls 197~r 7; 
Ig8o: 544-5). 

DEONTOLOGY'S LIBERATING PROJECT 

Bound up with the notion of an independent self is a vision of the 
moral universe this self must inhabit. Unlike classical Greek and 
medieval Christian conceptions, the universe of the deontological 
ethic is a place devoid of inherent meaning, a world 'disenchanted' in 
Max Weber's phrase, a world ~ithout an objec.tixe moral order.< 
Only in a universe empty of telos, such as seventeenth-century 
science and philosophy affirmed.' is it possible to conceive a subject 
apart from and prior to its purposes and ends. Only a world 
ungoverned by a purposive order leaves principles ofjusti.ce ~p.en to 

human construction and conceptions of the good to md1v1dual 
~hoice. In this the depth of opposition between deontologicalliberal­
Ism and teleological world views most fully appear~. 

Where neither nature nor cosmos supplies a meamngful ord~r to 
be grasped or apprehended, it falls to human subjects to ~onsutute 
meaning on their own. This would explain the prommence of 
contract th~ory from Hobbes onward, and the corr~spo~di~g 
emphasis on voluntarist as against cognitive ethics culmmaung m 

1 For discussion of the moral, political, and epistemological consequences of the sev~n: 
teenth-century scientific revolution and world-view, see Strauss 1953; Arendt '9.18· 
248-325; Wolin 1960: 239-85; and Taylor 1975: 3-5°· 

175 



Conclusion: Liberalism and the limits ofjustice 

Kant. What can no longer be found remains somehow to be created. 2 

Rawls describes his own view in this connection as a version of 
Kantian 'constructivism'. 

The parties to the original position do not agree on what the moral facts 
are, as if there were already such facts. It is not that, being situated 
impartially, they have a clear and undistorted view of a prior and 
independent moral order. Rather (for constructivism), there is no such order, 
and therefore no such facts apart from the procedure as a whole [emphasis 
added) (1980: 568). 

Similarly for Kant, the moral law is not a discovery of theoretical 
reason but a deliverance ofpractical reason, the product of pure 
'Vill· 'The elementary practical concepts have as their foundation 
the form of a pure will given in reason', and what makes this will 
authoritative is that it legislates in a world where meaning has yet 
to arrive. Practical reason finds its advantage over theoretical 
reason precisely in this voluntarist faculty, in its capacity to 

··-"generate practical precepts directly, without recourse to cognition. 
'Since in all precepts of the pure will it is only a question of the 
determination of will,' there is no need for these precepts 'to wait 
upon intuitions in order to acquire a meaning. This occurs for the 
noteworthy reason that they themselves produce the reality of that to which 
they refer' [emphasis added] ( 1 788: 67-8). 

It is important to recall that, on the deontological view, the 
notion of a self barren of essential aims and attachments does not 
imply that we are beings wholly without purpose or incapable of 
moral ties, but rather that the values and relations we have are the 
products of choice, the possessions of a self given prior to its ends. It 
is similar with deontology's universe. Though it rejects the 
possibility of an objective moral order this liberalism does not hold 

_.,that just anything goes. It affirms jus~ice, .I1ot nihilism. The notion 
of a universe empty of ifitrinsic meaning does not, on the 
de?nt.ological view, imply a world wholly ungoverned by regul~tive 
prmc1ples, but rather a moral universe inhabited by subjects 
capable of constituting meaning on their own - as agents of 

2 As one liberal writer boldly asserts, 'The hard truth is this: There is no moral meaning 
hidden in the bowels of the universe .... Yet there is no need to be overwhelmed by the 
voi~. ~ e may create our own meanings, you and I' (Ackerman 1g8o: 368). Oddly en~ugh, 
he_ InSists nonetheless that liberalism is committed to no particular metaphysic or 
epistemology, nor any 'Big Questions of a highly controversial character' (356-7, 36 I). 
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construction in case of the right, as agents of choice in the case of the 
good. Qua noumenal selves, or parties to the original position, we 
arrive at principles of justice; qua actual, individual selves, we . .., 
arrive at conceptions of the good. And the principles we construct 
as noumenal selves constrain (but do not determine) the purposes 
we choose as individual selves. This reflects the priority of the right 
over the good. 

The deontological universe and the independent self that moves 
within it, taken together, hold out a liberating vision. Freed from 
the dictates of nature and the sanction of social roles, the 
deontological subject is installed as sovereign, cast as the author of 
the only moral meanings there are. As inhabitants of a world 
without telos, we are free to construct principles of justice 
unconstrained by an order of value antecedently given. Although 
the principles of justice are not strictly speaking a matter of choice, 
the society they define 'comes as close as a society can to being a 
voluntary scheme' (13), for they arise from a pure will or act of 
construction not answerable to a prior moral order. And as 
independent selves, we are free to choose our purposes and ends 
unconstrained by such an order, or by custom or tradition or 
inherited status. So long as they are not unjust, our conceptions of 
the good carry weight, whatever they are, simply in virtue of our 
having chosen them. We are 'self-originating sources of valid 
claims' (Rawls 1g8o: 543). 

Now justice is the virtue that embodies deontology's liberating 
vision and allows it to unfold. It embodies this vision by describing 
t?ose principles the sovereign subject is said to construe~ .while 
Situated prior to the constitution of all value. It allows the vtswn to 
unfold in that equipped with these principles, the just society 

' "bl . h " regulates each person's choice of ends in a way compatt e wtt a 
similar liberty for all. Citizens governed by justice are th~s enabl.ed 
to realize deontology's liberating project- to exercise thetr ~apactty 
as 'self-originating sources of valid claims' - as fully as ctrcumst­
ances permit. So the primacy of justice at once. expresses ~nd 
advances the liberating aspirations of the deontologtcal world vtew 
and conception of the sel( 

But the deontological vision is flawed, both within its own t~r"_ls 
~nd more generally as an account of our mo~al experience. Wtt.hm 
lts own terms, the deontological self, stnpped of all posstble 
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constitutive attachments, is less liberated than disempowered. As 
we have seen, neither the right nor the good admits of the 
voluntarist derivation deontology requires. As agents of construc­
tion we do not really construct (chapter 3), and as agents of choice 
we do not really choose (chapter 4). What goes on behind the veil of 
ignorance is not a contract or an agreement but if anything a kind 
of#is~~;~·ty; and what goes on in 'purely preferential choice' is less 
a thoosing of ends than a matching of pre-existing desires, 
undifferentiated as to worth, with the best available means of 
satisfying them. For the parties to the original position, as for the 
parties to ordinary deliberative rationality, the liberating moment 
fades before it arrives; the sovereign subject is left at sea in the 
circumstances it was thought to command. 

The moral frailty of the deontological self also appears at the 
level of first-order principles. Here we found that the independent 
self, being essentially dispossessed, was too thin to be capable of 
desert in the ordinary sense (chapter 2). For claims of deserf 
presuppose thickly-constituted selves, beings capable of possession 
in the constitutive sense, but the deontological self is wholly 
without possessions of this kind. Acknowledging this lack, Rawls 
would found entitlements on legitimate expectations instead. Ifwe 
are incapable of desert, at least we are entitled that institutions 
honor the expectations to which they give rise. 

But the difference principle requires more. It begins with the 
thought, congenial to the deontological view, that the assets I have 
are only accidentally mine. But it ends by assuming that these 
assets are therefore common assets and that society has a prior 
claim on the fruits o~exercise. This either disempowers the 
deontological self or denies its independence. Either my prospects 
are left at the mercy of institutions established for 'prior and 
independent social ends' (313), ends which may or may not 
coincide with my own, or I must count myself a member of a 
community defined in part by those ends, in which case I cease to 
be unencumbered by constitutive attachments. Either way, the 
difference principle contradicts the liberating aspiration of t~e 
de?ntological project. We cannot be persons for whom justic~ IS 

pnmary and also be persons for whom the difference principle IS a 
principle of justice. 
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CHARACTER, SELF-KNOWLEDGE, AND FRIENDSHIP 

!f the deontological ethic fails to redeem its own liberating promise, 
It also fails plausibly to account for certain indispensable aspects of 
our moral experience. For deontology insists that we view ourselves 
as inde.R~_ndent selves, independent in the sense that our identity is 
never tied to our aims and attachments. Given our 'moral power to 
form, to revise, and rationally to pursue a conception of the good' 
(Rawls I g8o: 544), the continuity of our identity is unproblemati­
cally assured. No transformation of my aims and attachments could 
call into question the person I am, for no such allegiances, however 
deeply held, could possibly engage my identity to begin with. 

But we cannot regard ourselves as independent in this way 
without great cost to those loyalties and convictions whose moral 
force consists partly in the fact that living by them is inseparable 
from understanding ourselves as the particular persons we are - as 
members of this family or community or nation or people, as 
bearers of this history, as sons and daughters of that revolution, as 
citizens of this republic. Allegiances such as these are more than 
values I happen to have or aims I 'espouse at any given time'. They 
go beyond the obligations I voluntarily incur and the 'natural 
duties' I owe to human beings as such. They allow that to some I 
owe more than justice requires or even permits, not by reason of 
agreements I have made but instead in virtue of those more or less 
enduring attachments and commitments which taken together 
partly define the person I am. 

To imagine a person incapable of constitutive attachments such 
as these is not to conceive an ideally free and rational agent, but to 
imagine a person wholly without character, withou.t moral d~pth. 
For to have character is to know that I move in a history I neither 
summon nor command which carries consequences none the less 
for my choices and conduct. It draws me closer to some and more 
distant from others· it makes some aims more appropriate, others 
l~ss so. As a self-i~terpreting being, I am abl~ to reflect .on my 
history and in this sense to distance myself from It, but th~ distance 
is always precarious and provisional, the point of re~ecuon never 
finally secured outside the history itself. A person With character 
thus knows that he is implicated in various ways even as he reflects, 
and feels the moral weight of what he knows. 
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This makes a difference for agency and self-knowledge. For, as 
we have seen, the deontological self, being wholly without 
character, is incapable of self-knowledge in any morally serious 
sense. Where the self is unencumbered and essentially disposses­
sed, no person is left for self-reflection to reflect upon. This is why, 
on the deontological view, deliberation about ends can only be an 
exercise in arbitrariness. In the absence of constitutive attach­
ments, deliberation issues in 'purely preferential choice', which 
means the ends we seek, being mired in contingency, 'are not 
relevant from a moral standpoint' (Rawls 1975: 537). 

When I act out of more or less enduring qualities of character, by 
contrast, my choice of ends is not arbitrary in the same way. In 
consulting my preferences, I have not only to weigh their intensity 
but also to assess their suitability to the person I (already) am. I 
ask, as I deliberate, not only what I really want but who I really 
am, and this last question takes me beyond an attention to my 
desires alone to reflect on my identity itself. While the contours of 
my identity will in some ways be open and subject to revision, they 
are not wholly without shape. And the fact that they are not 
enables me to discriminate among my more immediate wants and 
desires; some now appear essential, others merely incidental to my 
defining projects and commitments. Although there may be a 
certain ultimate contingency in my having wound up the person I 
am - only theology can say for sure - it makes a moral difference 
none the less that, being the person I am, I affirm these ends rather 
than those, turn this way rather than that. While the notion of 
constitutive attachments may at first seem an obstacle to agency­
the self, now encumbered, is no longer strictly prior- some relative 
fixity of character appears essential to prevent the lapse into 
arbitrariness which the deontological self is unable to avoid. 

The possibility of character in the constitutive sense is also 
indispensable to a certain kind of friendship, a friendship marked 
by mutual insight as well as sentiment. By any account, friendship 
is bound up with certain feelings. We like our friends; we have 
affection for them, and wish them well. We hope that their desires 
find satisfaction, that their plans meet with success, and we commit 
ourselves in various ways to advancing their ends. 

But for persons presumed incapable of constitutive attachments, 
acts of friendship such as these face a powerful constraint. However 

r8o 
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much I might hope for the good of a friend and stand ready to 
advance it, only the friend himself can know what that good is. This 
restricted access to the good of others follows from the limited scope 
for self-reflection, which betrays in turn the thinness of the 
deontological self to begin with. Where deliberating about my good 
means no more than attending to wants and desires given directly 
to my awareness, I must do it on my own; it neither requires nor 
admits the participation of others. Every act of friendship thus 
becomes parasitic on a good identifiable in advance. 'Benevolence 
and love are second-order notions: they seek to further the good of 
beloved individuals that is already given' (191). Even the friend­
liest sentiments must await a moment of introspection itself 
inaccessible to friendship. To expect more of any friend, or to offer 
more, can only be a presumption against the ultimate privacy of 
self-knowledge. 

For persons encumbered in part by a history they share with 
?thers, by contrast, knowing oneself is a more complicated thing. It 
Is also a less strictly private thing. Where seeking my good is bound 
up with exploring my identity and interpreting my life history, the 
knowledge I seek is less transparent to me and less opaque to 
others. Friendship becomes a way of knowing as well as liking. 
Uncertain which path to take, I consult a friend who knows me 
well, and together we deliberate, offering and assessing by turns 
competing descriptions of the person I am, and of the alternatives I 
face as they bear on my identity. To take seriously such 
deliberation is to allow that my friend may grasp something I have 
~issed, may offer a more adequate account of the way my i?entity 
Is engaged in the alternatives before me. To adopt this new 
description is to see myself in a new way; my old self-image now 
seems partial or occluded and I may say in retrospect that my 
friend knew me better th~n I knew myself. To deliberate with 
friends is to admit this possibility, which presupposes i~ turn a 
more richly-constituted self than deontology allows. While there 
will of course remain times when friendship requires deference to 
the self-image of a friend, however flawed, this too requires insight; 
here the need to defer implies the ability to know. 

So to see ourselves as deontology would see us is to deprive us of 
those qualities of character, reflectiveness, and friendship that 
depend on the possibility of constitutive projects and attachments. 

181 



Conclusion: Liberalism and the limits ofjustice 

And to see ourselves as given to commitments such as these is to 
admit a deeper commonality than benevolence describes, a 
commonality of shared self-understanding as well as 'enlarged 
affections'. As the independent self finds its limits in those aims and 
attachments from which it cannot stand apart, so justice finds its 
limits in those forms of community that engage the identity as well 
as the interests of the participants. 

To all of this, deontology might finally reply with a concession 
and a distinction: it is one thing to allow that 'citizens in their 
personal affairs ... have attachments and loves that they believe 
they would not, or could not, stand apart from', that they 'regard it 
as unthinkable ... to view themselves without certain religious and 
philosophical convictions and commitments' (Rawls 1 g8o: 545). 
But with public life it is different. There, no loyalty or allegiance 
could be similarly essential to our sense of who we are. Unlike our 
ties to family and friends, no devotion to city or nation, to party or 
cause, could possibly run deep enough to be defining. By contrast 
with our private identity, our 'public identity' as moral persons 'is 
not affected by changes over time' in our conceptions of the good 
(Rawls 1980: 544-5). While we may be thickly-constituted selves in 
private, we must be wholly unencumbered selves in public, and it is 
there that the primacy of justice prevails. 

But once we recall the special status of the deontological claim, it 
is unclear what the grounds for this distinction could be. It might 
seem at first glance a psychological distinction; detachment comes 
more easily in public life, where the ties we have are typically less 
compelling; I can more easily step back from, say, my partisan 
allegiances than certain personal loyalties and affections. But as we 
have seen from the start, deontology's claim for the independence 
of the self must be more than a claim of psychology or sociology. 
Otherwise, the primacy of justice would hang on the degree of 
benevolence and fellow-feeling any particular society managed to 
inspire. The independence of the self does not mean that I can, as a 
psychological matter, summon in this or that circumstance the 
detachment required to stand outside my values and ends, rather 
that I must regard myself as the bearer of a self distinct from my 
values and ends, whatever they may be. It is above all an 
epistemological claim, and has little to do with the relative intensity 
of feeling associated with public or private relations. 
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Understood as an epistemological claim, however, the deontolo­
gical conception of the self cannot admit the distinction required. 
Allowing constitutive possibilities where 'private' ends are at stake 
would seem unavoidably to allow at least the possibility that 
'public' ends could be constitutive as well. Once the bounds of the 
self are no longer fixed, individuated in advance and given prior to 
experience, there is no saying in principle what sorts of experiences 
could shape or reshape them, no guarantee that only 'private' and 
never 'public' events could conceivably be decisive. 

Not egoists but strangers, sometimes benevolent, make for citizens 
of the deontological republic; justice finds its occasion because we 
cannot know each other, or our ends, well enough to govern by the 
common good alone. This condition is not likely to fade altogether, 
and so long as it does not, justice will be necessary. But neither is it 
guaranteed always to predominate, and in so far as it does not, 
community will be possible, and an unsettling presence for justice. 

Liberalism teaches respect for the distance of self and ends, and 
when this distance is lost, we are submerged in a circumstance that 
ceases to be ours. But by seeking to secure this distance too 
completely, liberalism undermines its own insight. By putting the 
self beyond the reach of politics, it makes human agency an article 
of faith rather than an object of continuing attention and concern, .a 
premise of politics rather than its precarious achieveme~t.. !his 
misses the pathos of politics and also its most inspiring possibilities. 
It overlooks the danger that when politics goes badly, not only 
disappointments but also dislocations are likely to result. And It 
forgets the possibility that when politics goes well, we can know a 
good in common that we cannot know alone. 



A Response to Rawls' 
Political Liberalism 

In this new closing chapter, 1 I reply to the revised version ofliberal­
ism that john Rawls presents in Political Liberalism.2 Before doing so, 
however, I would like to set Rawls' recent book in context by describ­
ing the different strands of argument his remarkable work has 
inspired. 

It is a measure of its greatness that Rawls' earlier work A Theory of 
justice3 provoked not one debate but three. The first, by now a start­
ing point for students of moral and political philosophy, is the argu­
ment benveen utilitarians and rights-ol'iented liberals. Should justice 
be founded on utility, as .Jeremy Bentham and .John Stuart Mill argue, 
or does respect for individual rights require a basis for justice inde­
pendent of utilitarian considerations, as Kant and Rawls maintain? 
Before Rawls wrote, utilitarianism was the dominant view within 
Anglo-American moral and political philosophy. Since A Theory of jus­
tice, rights-oriented liberalism has come to predominate.4 

The second debate inspired by Rawls' work is an argument within 
the terms of rights-oriented liberalism. If certain individual rights are 
so important that even considerations of the general welfare cannot 
override them, it remains to ask what rights these are. Libertarian lib­
erals such as Robert Nozick and Friedrich Hayek argue that govern­
ment should respect basic civil and political liberties, and also the 
right to the fruit~ of our labor as conferred by the market economy; 
redistributive policies that tax the rich to help the poor thus violate 
our rights.5 Egalitarian liberals like Rawls disagree. They argue that 
we cannot meaningfully exercise our civil and political liberties with-

1 An earlier version of this chapter appean·d in til<' 1/mwmll.aw Hruirw, vul. 107, no. 
7

, 
May 1994. pp. 17G5-94· I am grateful to Yorhai Bcnkler, Joshua Cohen, Stephen 
Macedo, and.J. Russell Muirhead fiu· helpful romnwnts and criticisms. 

2 John Rawls, Po/itiral Ubrmhu11 ( 199:1). :1 John Rawls, 1\ Thrmy offrL'/ire (197 1 ). 
4 See H. L.A. Hart, 'Between Utility and Rights', in Alan Ryan, cd., Thr /rim oJFnwlom, pp. 

n-gs (I979l· 
5 Robert Nozick, A11arrhy, Slalr, mrd I ltopirr ( r ~17·1 ): Friedrich A. Harek, 'J'hr Coustilutioll of 

Ubrrty ( Iglio). 
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out the provision of basic social and economic needs; government 
should therefore assure each person, as a matter of right, a decent 
level of such goods as education, income, housing, health care, and 
the like. The debate between the libertarian and egalitarian versions 
of rights-oriented liberalism. which flourished in the academy in the 

1 g7os, corresponds roughly to the debate in American politics, famil­
iar since the New Deal, between defenders of the market economy 
and advocates of the welfare state. 

The third debate prompted by Rawls' work centers on an assump­
tion shared by libertarian and egalitarian liberals alike. This is the 
idea that government should be neutral among competing concep­
tions of the good life. Despite their various accounts of what rights we 
have, rights-oriented liberals agree that the principles of justice that 
specify our rights should not depend for theirjustification on any par­
ticular conception of the good life.1; This idea, central to the liberal­
ism ofKant,7 Rawls,!' and many present-day liberals, is summed up in 
the claim that the right is prior to the good. 

CONTESTING THE PRIORITY OF THE RIGHT 

OVER TI-ll~ GOOD 

For Rawls, as for Kant, the right is prior to the good in two senses, and 
it is important to distinguish them. First, the right is p1ior to the good 
in the sense that certain individual rights "trump," or outweigh, con­
siderations of the common good. Second, the right is prior to the 
good in that the principles ofjustice that specify our rights do not 
depend for their justification on any particular conception of the 
good life. It is this second claim for the priority of the right that 
prompted the most recent wave of debate about Rawlsian liberalism, 

() Sec Rawls, A 1711'ory ofjuJiirr; Nozick, Anarchy. Stale, m1d Utopia, p. 33; Ronald Dworkin, 
'Liberalism,' in Stnarl Hampshire, ed., l'ublir nm/ Pri•mle Afomlity, p. 127 ( 1978); Ronald 
Dworkin, 'i{lilillff fliJ;hl.< Sr••iously ( 1 977); Bruce Ackerman, Social justice in the Libeml Stale 
( 198o); Charles Fricd,llighl and \Vron_R( 1 978); Thomas Nagel, 'Moral Conflict and Polit­
ical Legitimacy,' 171'hilo.mj•hy and Public Affni•:<, 227-37 (1!)87): Charles Larmore, l'nl· 
frr'IIS of Mom/ ComjJh•xily ( 1987). 

7 hnmanuel Kant, Grmmdwork riflhr MrlajJhysics nf Mnml< ( 1785); Kant, Critique of Pure Rea­
,~07, ( 1788); Kant, 'On !he Common Saying: "This May Be True in Theory, But It Docs 
No! Apply in l'r:1clir.e'" (1793), in Hans Reiss, eel., Km1t's Political Writings, pp. 61-92 

(1970). 
8 R•wls, A 111f01)' offustirr, pp. :lo-2,116-!j I' s6o. 
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an argument that has flourished in the tg8os and 1ggos under the 
somewhat misleading label of the liberal-communitarian debate. 

A number of political philosophers writing in the tg8os took issue 
v.rith the notion that justice can be detached from considerations of 
the good. Challenges to contemporary rights-oriented liberalism 
found in the writings of AJasdair Macintyre,'' Charles Taylor,IO 
Michael '.'Valzer, 11 and also in my own work, 12 are sometimes 
described as the 'communitarian' critique of liberalism. The term 
'communitarian' is misleading, however, insofar as it implies that 
rights should rest on the values or preferences that prevail in any 
given community at any given time. Few if any of those who have chal­
lenged the priority of the right arc communitarians in this sense. The 
question is not whether rights should be respected but whether rights 
can be identified and justified in a way that does not presuppose any 
particular conception of the good. At issue in the third wave of debate 
about Rawls' liberalism is not the relative weight of indi\ridual and 
communal claims but the terms of relation between the right and the 
good. 13 

Those who dispute the priority of the right argue that justice is rel­
ative to the good, not independent of it. As a philosophical matter, 
our reflections about justice cannot reasonably be detached from our 
reflections about the nature of the good life and the highest human 
ends. As a political mauer, our deliberations about justice and rights 
cannot proceed without reference to the conceptions of the good 
that find expression in the many cultures and traditions within which 
those deliberations take place. 

Much of the debate about the priority of the right has focused on 
competing conceptions of the person, of how we should underst.'lnd 
our relation to our ends. Arc we as moral agents bound only by the 
ends and roles we choose for ourselves, or can we sometimes be obli-

9 AJasdair Macintyre, Ajirr l'irlur ( 1gtl1 ); ~laclntyrc, lsl'atriolism a l'irlur? ( 1984); Macin­
tp·e, Wlwsr.ftulia? \l?•irh Rationality? (1!]88). 

1 o Charles Taylm; 'The Nature and Scope of DisuiiHllil'cJustice'. in Charles 1\lylor, Philos­
ophy amllhe Human Srienrc.<, 2 Philo.wf,himll'afwn zH!J-:l 1 7 (I !JH:;); 1\lylor, Sources of the 
Se/f{tg8!)). 

11 Michael Walzer, ~fJIU"rrs ojjrtJtirr ( 1!)8;~). 
12 Michael J. Sandel, Ubem/ism and the Umits of.ftt~lire ( 1982 ); Saudd, 'The Procedural 

Republic and the Uncncumben~d Self,' 12 l'olitiml ThrmJ. pp. H 1-!J(i ( tg8.!). 
13 This debate is carried on in the works cited in Part II of this hook's bibliography, which 

date from the 198os and 1 !l!JOS. 
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gated to fulfill certain ends we have not chosen- ends given by nature 
or God, for example, or by our identity as a member of a family or 
people, culture or tradition? In various ways, those who have criti­
cized the priority or right have resisted the notion that we can make 
sense of our moral and political obligations in wholly voluntarist or 
contractual terms. 

In A Theory ofjuslir:e, Rawls links the prim·ity of the right to a vol­
untarist or broadly Kant ian conception of the person. According to 
this conception, we arc not simply dell ned as the sum of our desires, 
as utilitarians assume, nor arc we beings whose perfection consists in 
realizing certain purposes or ends given by nature, as Aristotle held. 
Rather, we arc free and independent selves, unbound by antecedent 
moral ties, capable or choosing our ends for ourselves. This is the con­
ception of the person that finds expression in the ideal of the state as 
a neutral framework. It is precisely because we are free and indepen­
dent selves, capable of choosing our own ends, that we need a frame­
work of rights that is neutral among ends. To base right~ on some con­
ception of the good would impose on some the values of others and 
so fail to respect each person's capacity to choose his or her own ends. 

This conception of the person, and its link to the case for the pri­
ority of the right, finds expression throughout A Theory of justir:e. Its 
most explicit statement comes toward the end of the book, in Rawls' 
account of the 'good of justice'. There Rawls argues, following Kant, 
that teleological doctrines arc 'radically misconceived' because they 
relate the right and the good in the wrong way. 

We should not attempt to give form to our life by first looking to the good 
independently defined. It is not our aims that primarily reveal our nature 
but rather the principles that we would acknowledge to govern the back­
ground conditions under which these aims are to be formed and the 
manner in which they arc to be pursued. For the self is prior to the ends 
which are affirmed by it; even a dominant end must be chosen from 
among numerous possibilities .... We should therefore reverse the rela­
tion between the right and the good proposed by teleological doctrines 
and view the right as prior.' 4 

In A Tltem)' offustice, the priority of the self to its ends supports the 
priority of the right to the good: 'A moral person is a subject with 

1 •t Rawls, A 'l1lf01)' n(Justire, p. 560. 
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ends he has chosen, and his fundamental preference is for conditions 
that enable him to frame a mode of life that expresses his nature as a 
free and equal rational being as fully as circumstances pennit.'l5 The 
notion that we are free and independent selves, unclaimed by prior 
moral ties, assures that considerations ofjustice will always outweigh 
other, more particular aims. In an eloquent expression ofK.c1ntian lib­
eralism, Rawls explains the moral importance of the priority of the 
right in the following terms: 

The desire to express our nature as a free and equal rational being can 
be fulfilled only by acting on the principles of right and justice as having 
first priority .... It is acting from this precedence that expresses our free­
dom from contingency and happenstance. Therefore in order to realize 
our nature we have no alternative but to plan to preserve our sense of jus­
tice as goveming our other aims. This sentiment cannot be fulfilled if it 
is compromised and balanced against other· ends as but one desire 
among the rest. ... [H]ow far we succeed in expressing our nature 
depends upon how consistently we act from our sense ofjustice as finally 
regulative. What we cannot do is express our natun~ by following a plan 
that views the sense of justice as but one desire to be weighed against oth­
ers. For this sentiment reveals what the person is, and to compromise it 
is not to achieve for the self free rein but to give way to the contingencies 
and accidents of the world.'" 

In different ways, those who disputed the priority of the right took 
issue with Rawls' conception of the person as a free and independent 
self, unencumbered by prior moral ties.'i They argued that a con­
ception of the self given prior to iL~ aims and attachments could not 
make sense of certain important aspects of our moral and political 
experience. Certain moral and political obligations that we com­
monly recognize- obligations of solidar·ity, for example, or· religious 
duties- may claim us for reasons unrelated to a choice. Such obliga­
tions are difficult to dismiss as merely confused, and yet difficult to 
account for if we understand ourselves as free and independent 
selves, unbound by moral ties we have not chosen.' 11 

15 Ibid., p. 561. r6 lbirl., pp. 574-:;. 
r 7 Sec, for example, l.annorc, l'allrmJ nf Mom/ Comf!ltxity, pp. 1 1 H-:Jn ( r 9H7). 
r8 See Macintyre, Ajlrr \'irl1tr, pp. I!)O-~O!J (I!JHr ); ~larlni)Tt', iJ l'altioriJm" Virtue? T/zp 

Lindley 1-rcltm ( 1984 ); Sandd, l.ilwralilm amlthr l_imil.l o!Jtt.l/irr, pp. 17:,-r H:l ( 1982 ); Tay­
lor, Soura.1 of the Stlf( 1989). 
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DEFENDING THI~ PRIORITY OF THE RIGHT OVER THE GOOD 

In Political Liberalism, Rawls defends the claim for the priority of the 
right over the good. He sets aside, for the most part, issues raised in 
the first two waves of debate, about utility versus rights and libertarian 
versus egalitarian notions of distributive justice. Political Liberalism 
focuses instead on issues posed by the third wave of debate, about the 
priority of the right. 

Given the controversy over the Kantian conception of the person 
that supports the priority of the right, at least two lines of reply are 
possible. One is to defend liberalism by defending the Kantian con­
ception of the person; the other is to defend liberalism by detaching 
it from the Kantian conception. In Political Liberalism, Rawls adopts 
the second course. Rather than defend the Kantian conception of the 
person as a moral ideal, he argues that liberalism as he conceives it 
does not depend on that conception of the person after all. The pri­
ority of the right over the good does not presuppose any particular 
conception of the person - not even the one advanced in Part III of 
A Theory of justice. 

Political versus Comprehensive Liberalism. The case for liberalism, Rawls 
now argues, is political, not philosophical or metaphysical, and so 
does not depend on controversial claims about the nature of the self. 
The priority of the right over the good is not the application to poli­
tics ofKantian moral philosophy, but a practical response to the famil­
iar fact that people in modern democratic societies typically disagree 
about the good. Since people's moral and religious convictions are 
unlikely to converge, it is more reasonable to seek agreement on prin­
ciples of justice that are neutral with respect to those controversies. 

Central to Rawls' revised view is the distinction between political 
liberalism and liberalism as pan of a comprehensive moral doctrine. 
Comprehensive liberalism affirms liberal political arrangements in 
the name of certain moral ideals, such as autonomy, individuality, or 
self-reliance. Examples of liberalism as a comprehensive moral doc­
trine include the liberal visions of Kant and John Stuart Mi11.19 As 

19 For recent examples of comprehensive liberalism, see George Kateb, The Inner Ocean: 
Individualism and Democratic Culture ( 1 992), and Joseph Raz, The Morality of Freedom 
( 1g86). Ronald Dworkin describes his view as a \'ersion of comprehensive liberalism in 
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Rawls acknowledges, the version oflibcralism presented in A Theary of 

justice is also an instance of comprehensive liberalism: 'An essential 
feature of a well-ordered society associated with justice as fairness is 
that all its citizens endorse this conception on the basis of what I now 
call a comprehensive philosophical doctrine. ·~o Rawls now revises this 
feature by recasting his theory as a 'political conception ofjustice'. 

Unlike comprehensive liberalism, politie<1l liberalism refuses to 
take sides in the moral and religious controversies that arise from 
comprehensive doctrines, including cont rovcrsies about conceptions 
of the self: 'Which moral judgments arc true, all things considered, is 
not a matter for political liberalism .... To maintain impartiality 
between comprehensive doctrines, it docs not specifically address the 
moral topics on which those doctrines divide. ·:zt Given the difficulty 
of securing agreement on any comprehensive conception, it is unrea­
sonable to expect that, even in a well-ordered society. people will sup­
port liberal institutions for the same reason, as expressing the prior­
ity of the self to it~ ends, for example. Political liberalism abandons 
this hope as unrealistic and contrary to the aim of basing justice on 
principles that adherents of various moral and religious conceptions 
can accept. Rather than seek a philosophical f(>tmdation for princi­
ples of justice, political liberalism seeks the support of an 'overlap­
ping consensus'. This means that different people can be persuaded 
to endorse liberal political arrangements, such as equal basic liber­
ties, for different reasons, reflecting the various comprehensive 
moral and religious conceptions they espouse. Since political liberal­
ism does not depend for its justification on any one or those moral or 
religious conceptions, it is presented as a 'fi·cestanding' view; it 
'applies the principle of toleration to philosophy itself' .22 

Although political liberalism renouncl's reliance on the Kantian 
conception of the person, it does not do without a conception ofthe 
person altogether. As Rawls acknowledges, some such conception is 
necessary to the idea of the original position, the hypothetical social 
contract that gives rise to the principles ofjustice. The way to think 
aboutjustice, Rawls argued in A Thi'IIIJ' offuslil'r. is to ask what princi-

'Foundations of Liberal Equatit~·.· .\/ '/'/,· 'firllriiT l.ntrn,·.• "" 1/rrmmr \ir/111:1, pp. 
1

_
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20 Rawls, l'o/itimll.ilwmli.'m· p. xvi. 
21 Ibid., pp. xx, xxl'iii. ~~ !hid .. p. to. 
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pies would be agreed to by persons who found themselves gathered 
in an initial situation of equality, each in temporary ignorance of his 
or her race and class, religion and gender, aims and attachments. But 
in order for this way of thinking about justice to carry weight, the 
design of the original position must reflect something about the sort 
of persons we actually arc, or would be in a just society. 

One way ofjustifying the design of the original position would be 
to appeal to the Kantian conception of the person that Rawls 
advanced in Part III of A Them)' offustice. If our capacity to choose our 
ends is more fundamental to our nature as moral persons than the 
particular ends we choose, if 'it is not our aims that primarily reveal 
our nature but rather the principles that we would acknowledge to 
govern the background conditions under which these aims are to be 
formed', 23 if 'the self is prior to the ends which are affirmed by it' ,24 

then it makes sense to think about justice from the standpoint of per­
sons deliberating prior to any knowledge of the ends they will pursue. 
If 'a moral person is a subject with ends he has chosen, and his fun­
damental preference is for conditions that enable him to frame a 
mode of life that expresses his nature as a fi-ee and equal rational 
being as fully as circumstances permit' ,25 then the original position 
can be justified as an expression of our moral personality and the 
'fundamental preference' that flows from it. 

Once Rawls disavows reliance on the Kantian conception of the 
person, however, this way of justif;~ng the original position is no 
longer available. But this raises a difficult question: What reason 
remains for insisting that our reflections about justice should pro­
ceed without reference to our purposes and ends? Why must we 
'bracket,' or set aside, our moral and religious convictions, our con­
ceptions of the good life? Why should not the principles of justice 
that govern the basic structure of society be based on our best under­
standing of the highest human ends? 

The Political ConcejJfion of the Person. Political liberalism replies as fol­
lows: The reason we should think aboutjustice from the standpoint 
of persons who abstract from their ends is not that this procedure 
expresses our nature as free and independent selves given prior to 

1!:~ Rawls, A 'Ou'lll)' o(f1tslire, p. :;Go. 
2fj Ibid .. P· :;6 I. 

24 Ibid., p. 560. 
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our ends. Rather, this way of thinking about justice is warranted by the 
fact that, for political pur·poses, though not necessarily for all moral 
purposes, we should think of ourselves as free and independent citi­
zens, unclaimed by prior duties or obligations. For political liberal­
ism, whatjustifies the design of the original position is a' political con­
ception of the person'. The political conception of the person 
embodied in the original position closely parallels the Kantian con­
ception of the person, with the important difference that its scope is 
limited to our public identity, our identity as citizens. Thus, for exam­
ple, our freedom as citizens means that our public identity is not 
claimed or defined by the ends we espouse at any given time. As free 
persons, citizens view themselves 'as independent from and not iden­
tified with any particular such conception with its scheme of final 
ends'.26 Our public identity is not affected by changes over time in 
our conceptions of the good. 

In our personal, nonpublic identity, Rawls allows, we may regard 
our 'ends and attachments very differently from the way the political 
conception supposes'. There, persons may find themselves claimed 
by loyalties and commitments 'they believe they would not, indeed 
could and should not, stand apart from and eva! uate objectively. They 
may regard it as simply unthinkable to view themselves apart from 
certain religious, philosophical, and moral com~ctions, or from cer­
tain enduring attachments and loyalties. ' 27 But however encumbered 
we may be in our personal identities, however claimed by moral or 
religious convictions, we must bracket our encumbrances in public, 
and regard ourselves, qua public selves, as independent of any par­
ticular loyalties or attachments or conceptions of the good. 

A related feature of the political conception of the person is that 
we are 'self-authenticating sources of valid claims' .2H The claims we 
make as citizens carry weight, whatever they arc, simply in \~rtue of 
our making them (provided they arc not w~just). That some claims 
may reflect high moral or religious irlcab, or notions of patriotism 
and the common good, while others express mer·c interest~ or pref­
erences is not relevant from the standpoint of political liberalism. 
From a political point of view, claims founded on duties and obliga­
tions of citizenship, solidarity, or religious t;tith arc merely things peo-

26 Rawls, Politiwl Ub!'rali.<m, p. :1o. 

28 Ibid., p. 32. 
~~ Ibid., p. :11. 
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pie want - nothing more, nothing less. Their validity as political 
claims has nothing to do with the mon1l importance of the goods they 
affirm, but consist.~ solely in the fact that someone asserts them. Even 
divine commandment~ and impet·atives of conscience count - 'self­
authenticating' claims, politically spcaking.29 This ensures the even 
those who regard themselves as claimcc! by moral or religious Of com­
munal obligations arc nonetheless, for political purposes, unencum­
bered selves. 

This political conception of the person explains why, according to 
political liberalism, we should reflect about justice as the original 
position invites us to do, in abstraction fi·mn our ends. But this raises 
a further question: Why should we adopt the standpoint of the polit­
ical concept.ion of the person in the first place? Why should our polit­
ical identities not express the m01·al and religious and communal 
convictions we affirm in our personal lives? vVhy insist on the separa­
tion between our identity as citizens anc! our identity as m01·al persons 
more broadly conceived? Why, in deliberating about justice, should 
we set aside the moral judgments that inform the rest of our lives? 

Rawls' answer is that this separation or 'dualism' between our iden­
tity as citizens and our identity as persons 'originates in the special 
nature of modern democratic societies·.:IO In traditional societies, 
people sought to shape political life in the image of their compre­
hensive moral and religious ideals. But in a modern democratic soci­
ety like our own, marked as it is by a plurality of moral and religious 
views, we typically distinguish between our public and personal iden­
tities. Confident though I may be of the truth of the moral and reli­
gious ideals I espouse, I do not insist that these ideals be reflected in 
the basic structure of society. Like other aspect~ of political liberalism, 
the political conception of the person as a free and independent self 
is 'implicit in the public political culture of a democratic society' .31 

But suppose Rawls is right, and the liberal self-image he attributes 
to us is implicit in our political culture. Would this provide sufficient 

2 g The notion that we should regard our moral and religions duties as 'self-authenticating 
from a political point of view' (ibid., p. S3) accords with Rawls' statement, in A Theory of 
}!Lilia, that 'from the standpoint ofjustice as fairness, these [moral and religious] obli­
gations arc sdf:imposed' (2otl). But it is not clear what the justification can be, on such 
a view, fill· according religious beliefs or claims of conscience a special respect not 
accorded other preferences people may hold with equal or greater intensity (205-11 ). 

:~o Ibid., p. xxi. 31 lbid., p. 13. 
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grounds for affirming it, and for adopting the conception ofjustice it 
supports? Some have read Rawls' recent writings as suggesting tllatjus­
tice as fairness, being a political conception of justice, requires no 
moral or philosophical justification apart from an appeal to the shared 
understandings implicit in our political culture. Rawls seemed to in­
vite this interpretation when he wrote, in an article published after A 
Theory offustice but before Pofilir:af Libtmfism, as follows: 

Whatjustifies a conception ofjustice is not its being true to an order 
antecedent to and given to us, but its congruence with our deeper under­
standing of ourselves and our aspirations, and our realization that, given 
our history and the traditions embedded in ow· public life, it is the most 
reasonable doctrine for us.:12 

Richard Rorty, in an insightJul article, intcrprcL~ (and welcomes) 
Rawls' revised view as 'thoroughly historicist and antiuniversalist'.33 
Whereas A TIWOI}' of.Justir:e seemed to base justice on a Kantian con­
ception of the person, Rorty writes, Rawls' liberalism 'no longer seems 
committed to a philosophical account of the human self, but only to 
a historic-sociological description of the way we live now'.:H On this 
view, Rawls is not 'supplying philosophical foundations for democra­
tic institutions, but simply trying to systematize the principles and 
intuitions typical of American liberals' .:1:' Rorty endorses what he takes 
to be Rawls' pragmatic turn, a lllrn away from the notion that liberal 
political arrangements require a philosophical justification, or 'extra­
political grounding' in a theory or the human sul~ject. 

Insofar as justice becomes the first virtue of a society, [Rorty writes,] the 
need for such legitimation may gradually cease .to be ~cit. Such a society 
will become accustomed to the thought that sonal policy needs 110 more 
authority than successful accommodation among individuals, individuals 
who find themselves heir to the same historical t1·aditions and faced with 
the same problems. 30 

In Political Liberalism, Rawls pulls back fi·om this purely pragmatic 
account. Although justice as L1irness begins 'by looking to the public 

3 2 Rawls, 'Kantian Construc1i1isrn in ~!oral Theory'. ii Jmmwl of l'hilo\OfihJ. !i ,9 ( 1g8o). 

33 Richard Rony, 'The Priority of lkrnocracr to Philosophy.· in ~krril! D. Pete1·son and 
Rober! C. Vaughan. eels .• '!1rt \'itg'i11i" S/(1/1/lt'for llr/igirllt.\ l·lrtdom, p. ~li2 ( 1 \]H8). 

34 Ibid., p. 2ti:,. :\~, Ibid., p. ~tiS. 
3 6 Ibid., p. 2(i,(. 
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culture itself as the shared fund of implicitly recognized basic ideas 
and principles·,:>? it docs not affirm these principles simply on the 
grounds that they arc widely shared. While Rawls argues that his prin­
ciples of justice could ~a in the support of an overlapping consensus, 
the overlapping consensus he seeks 'is not a mere modus \~vendi' ,38 

or compromise among conflicting views. Adherents of different 
moral and religious conceptions begin by endorsing the principles of 
justice for reasons drawn from within their conceptions. But if all 
goes well, they come to support those principles as expressing impor­
tant political values. As people learn to live in a pluralist society gov­
erned by liberal institutions, they acquire virtues that strengthen their 
commitment to liberal principles. 

The virtues of political cooperation that make a constitutional regime 
possible arc ... very great vir·tues. I mean, for example, the virtues of tol­
erance and being ready to meet others half\vay, and the virtue of reason­
ableness and the sense of fairness. When these virtues are widespread in 
society and sustain its political conception of justice, they constitute a 
very great public good.:m 

Rawls emphasizes that affirming liberal virtues as a great public 
good and encouraging their cultivation is not the same as endorsing 
a perfectionist state based on a comprehensive moral conception. It 
does not contradict the priority of the right over the good. The rea­
son is that political liberalism afllrms liberal virtues for political pur­
poses only- for their role in supporting a constitutional regime that 
protect~ people's rights. Whether and to what extent these virtues 
should figure in people's moral lives generally is a question political 
liberalism docs not claim to answcr.1o 

ASSESSING POLITICAL LIBERALISM 

If Political Liberalism defends the priority of right by detaching it from 
the Kant.ian conception of the person, how convincing is its defense? 
As I shall try to argue, Political Liberalism rescues the priority of the 
right from controversies about the nature of the self, but only at the 

3
7 Rawls,l'oliliwll.ilwmli.on, p. 8. 

39 Ibid., P· I 57· 

38 Ibid., p. 14 7· 
40 Ibid., pp. 194-5· 
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cost of rendering it vulnerable on other grounds. Specifically, I shall 
try to show that liberalism conceived as a political conception ofjus­
tice is open to three objections. 

First, notwithsLc'1nding the importance of the 'political values' 
Rawls appeals to, it is not always reasonable to bracket, or set aside for 
political purposes, claims arising from within comprehensive moral 
and religious doctrines. \~'here grave moral questions arc concerned, 
whether it is reasonable to bracket moral and religious controversies 
for the sake of political agreement partly depends on which of the 
contending moral or religious doctrines is true. 

Second, for political liberalism, the case for the priority of the right 
over the good depends on the claim that modern democratic soci­
eties are characterized by a 'f~1ct of reasonable plur·alism' about the 
good. 'While it is certainly true that people in modern democratic 
societies hold a variety of conflicting moral and religious views, it can­
not be said that there is a 'fact of reasonable pluralism' about moral­
ity and religion that does not also apply to questions ofjustice. 

Third, according to the ideal of public reason advanced by politi­
cal liberalism, citizens may not legitimately discuss fundamental polit­
ical and constitutional questions with reference to their moral and 
religious ideals. But this is an unduly severe restriction that would 
impoverish political discourse and rule out important dimensions of 
public deliberation. 

Bracketing Grave Moral Questions. Political liberalism insisL~ on brack­
eting our comprehensive moral and religious ideals for political pur­
poses, and on separating our political from our personal identities. 
The reason is this: In modern democratic societies like ours, where 
people typically disagree about the good life, bracketing our moral 
and religious convictions is necessary if we ar·e to secure social coop­
eration on the basis of mutual respect. But this raises a question tllat 
political liberalism cann~t anS\I:er within it.~. own terms. Even granting 
the importance of secunng socml cooperation on the basis of mutual 
respect, what is to ensure that this interest is always so important as to 
outweigh any competing interest that could arise from within a com­
prehensive moral or religious view? 

One way of ensuring the priority of the political conception of jus­
tice (and hence the priority of the right) is to deny that any of the 
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rnoral or religious conceptions it brackets could be true.11 But this 
would implicate political liberalism in precisely the sort of philo­
sophical claim it seeks to avoid. Time and again Rawls emphasizes 
that political liberalism docs not depend on skepticism about the 
claims of comprehensive moral and religious doctrines. If political 
liberalism therefore allows that some such doctrines might be true, 
then what is to ensure that none can generate values sufficiently com­
pelling to burst the brackets, so to speak, and morally outweigh the 
political values of toleration, f~1irness, and social cooperation based 
on mutual respect? 

It might be replied that political values and values arising from 
within comprehensive moral and religious doctrines address differ­
ent subject~. Political values, it might be said, apply to the basic struc­
ture of society and constitutional essentials, while moral and religious 
values apply to the conduct of personal life and voluntary associa­
tions. But if it were simply a difference of subject matter, no conflict 
between political values and moral and religious values could ever 
arise, and there would be no need to assert, as Rawls repeatedly does, 
that in a constitutional democracy governed by political liberalism, 
'political values normally outweigh whatever nonpolitical values con­
flict with them'.12 

The difficulty of asserting the priority of 'political values' without 
reference to the claims of morality and religion can best be seen by 
considering two political controversies that bear on grave moral and 
religious questions. One is the contemporary debate over abortion 
rights. The other is the famous debate between Abraham Lincoln and 
Stephen Douglas over popular sovereignty and slavery. 

Given the intense disagreement over the moral permissibility of 
abortion, the case for seeking a political solution that brackets the 
contending moral and religious issues- that is neutral with respect to 
them -would seem especially strong. But whether it is reasonable to 
bracket, for political purposes, the comprehensive moral and reli-

41 Thom;ts Hobbes, who can be interpreted as advancing a political conception of justice, 
ensured the priority of his political conception with respect to claims arising from con­
tending moral and religious conceptions by denying their truth. See Hobbes, Leviathan 
(1651). 

42 Rawls, !'o/itiwl Lilwrali.llll, p. qG, alsop. '55· 
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gious doctrines at stake largely depends on which of those doctrines 
is true. If the doctrine of the Catholic Church is true, if human life in 
the relevant moral sense does begin at conception, then bracketing 
the moral-theological question of when human life begins is far less 
reasonable than it would be on rival moral and religious assumptions, 
The more confident we are that fetuses are, in the relevant moral 
sense, different from babies, the more confident we can be in affirm­
ing a political conception ofjustice that sets aside the controversy 
about the moral status of fetuses. 

The political liberal might reply that the political values of tolera­
tion and equal citizenship for women arc sufficient grounds for con­
cluding that women should be free to choose fot· themselves whether 
to have an abortion; government should not take sides in the moral 
and religious controversy over when human life bcgins:t:l But if the 
Catholic Church is right about the moral status of the fetus, if abor­
tion is morally tantamount to murder, then it is not clear why the 
political values of toleration and women's equality, important though 
they are, should prevail. If the Catholic doctrine is true, the political 
liberal's case for the priority of political values must become an 
instance of just-war theory; he or she would have to show why these 
values should prevail even at the cost of some 1 .,r, million civilian 
deaths each year. 

Of course, to suggest the impossibility of bracketing the moral­
theological question of when human life begins is not to argue 
against a right to abortion. It is simply to show that the case for abor­
tion rights cannot be neutral with respect to that moral and religious 
controversy. It must engage rather than avoid the comprehensive 
moral and religious doctrines at stake. Liberals often resist this 
engagement, since it violates the priority of the right over the good, 
But the abortion debate shows that this priority cannot be sustained, 
The case for respecting a woman's right to decide for herself whether 
to have an abortion depends on showing, as I believe can be shown 
that there is a relevant moral difference between aborting a fetus at~ 
relatively early stage of development and killing a child. 

A second illustration of the difficulty with a political conception of 

43 Rawls see111s 10 1ak(' I his .'·i('1~· in a f(>OIIl~>l\ on a.i>onion.' 1>11.1 h<' d<>t:s 1101 expbin '''hy 
polllocalvailll'S sho11ld poc\':111 !'1<'11 ol lh< ( .. \lholu clo< I IIIli' Is 11'11<'. Scc•f'olilira/ tibera{­
ism, PI'· ~1:l-,l· 
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justice that tries to bracket controversial moral questions is offered by 
the 1858 debates between Abraham Lincoln and Stephen Douglas. 
Douglas' argumenl for the doctrine of popular sovereignty is perhaps 
the most famous case in American history for bracketing a contro­
versial moral question for the sake of political agreement. Since peo­
ple were bound to disag-ree about the morality of slave•;•, Douglas 
argued, national policy should be neutral on that question. The doc­
trine of popular sovereignty he defended did not judge slavery right 
or wrong, but len the people of each terri to•;• free to make their own 
judgments. 'To throw the weight of federal power into the scale, 
either in f~wor of the free o•· the slave states,' would violate the fun­
damental principles of the Constitution and run the risk of civil war. 
The only hope of holding the country togethe1·, he argued, was to 
agree to disagree, to bracket the moral controversy over slavery and 
respect 'the right of each state and each territory to decide these 
questions for themselves.'·1•1 

Lincoln argued against Douglas' case for a political conception of 
justice. Policy should express rather than avoid a substantive moral 
judgment about slavery. Although Lincoln was not an abolitionist, he 
believed government should treat slavery as the moral wrong it was, 
and prohibit its extension to the territories. 'The real issue in this 
controversy- the one pressing upon eveq• mind- is the sentiment on 
the part of one class that looks upon the institution of slavery as a 
wrong, and of another class that docs not look upon it as a wrong.' 
Lincoln and the Republican party viewed slavery as a wrong and 
insisted that it 'be treated as a wrong, and one of the methods of treat­
ing it as a wrong is to make provision that it shall grow no larger.' 45 

Whatever his personal moral views, Douglas claimed that, for polit­
ical purposes at least, he was agnostic on the question of slavery; he 
did not care whether slavery was 'voted up or down'. Lincoln replied 
that it was reasonable to bracket the question of the morality of slav­
ery only on the assumptjon that it was not the moral evil he consid­
ered it to be. Any man can advocate political neutrality 

who docs not sec anything wrong in slavery, but no man can logically say 
it who docs sec a wrong in it; because no man can logically say he don't 

44 Panl M. Angle, erl., Cmilrd l':!jillll? Thr ComjJ/rlt Linroln-Douglns Debates of I8J8, pp. g6g, 

~\7'1 ( 1 !J!iH). 
,15 Ibid., p. ;l!)o. 
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care whether a wrong is voted up or voted down. He may say he don't 
care whether an indifferent thing is voted up or down, but he must logi­
cally have a choice between a right thing and a wrong thing. He contends 
that whatever community wants slaves has a r·ight to have them. So they 
have it if it is not a wrong. But if it is a wrong, he cannot say people have 
a right to do wrong.16 

The debate between Lincoln and Douglas was primarily not about 
the morality of slavery, but about whether to bracket a moral contro­
versy for the sake of political agreemcnr. In this respect, their debate 
over popular sovereignty is analogous to the current debate over 
abortion rights. As some contemporary liberals argue that govern­
ment should not take a stand one way m· the other on the morality of 
abortion, but should let each woman decide the questjon for herself, 
so Douglas argued that national policy should not take a stand one 
way or the other on the morality of slaYel)', bllt should let each terri­
tory decide the question for itself. There is, of course, the difference 
that, in the case of abortion rights, those who would bracket the sub­
stantive moral question typically leave the choice to the individual, 
whereas in the case ofslavel)', Douglas' way of bracketing was to leave 
the choice to the terri torics. 

But Lincoln's argument against Doug-las was an arg-ument against 
bracketing as such, at least where grave moral questions arc at stake. 
Lincoln's point was that the political conception ofjusticc defended 
by Douglas depended for iL~ plausibility on a particular answer to the 
substantive moral question it claimed to bracket. This point applies 
with equal force to those arguments for abortion rights that claim to 
take no side in the con t.rovcrsy over the moral statu.~ of the fetus. Even 
in the face of so dire a threat to social cooperation as the prospect of 
civil war, Lincoln argued that it made neither moral nor political 
sense to bracket the most divisive moral contrm-crsy of the day: 

I say, where is the phi~osopl.ty or the s~att·~mamhip based ~lll the assump­
tion that we are to qtttt talkmg about tt, and that the puhltc mind is all at 
once to cease being agitated by it? Yet ~his is the ~)()!icy ... that Douglas 
is advocating- that we arc to care not lung- about tt! I ask you if it is not a 
false philosophy? Is it not a E1lse statesmanship th;ll undertakes to build 

.tfi Ibid .. p. :\!)~. 
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up a system of policy upon the basis of c;u·ing •2othing about the VCI)' 

thing that every body docs care the most about?'1' 

Present-day liberals will surely resist the company of Douglas and 
want national policy to oppose slavery, presumably on the grounds 
that slavery violates people's rights. The question is whether liberal­
ism conceived as a political conception ofjustice can do so consistent 
with its own strictmes ag-ainst appeals to comprehensive moral ideals. 
For example, a Kant ian liberal can oppose slavery as a failure to treat 
people as ends in themselves. worthy of respect. But this argument, 
resting as it docs on a Kant ian conception of the person, is unavail­
able to political liberalism. Other historically important arguments 
against slavei)' arc unavailable to political liberalism for similar rca­
sons. American abolitionists of the 18;)os and 184os, for example, 
typically cast their argumcnL~ in religious terms that political liberal­
ism cannot invoke. 

How, then, can political liberalism escape the company of Douglas 
and oppose slavery without presupposing some comprehensive 
moral \~ew? It might be replied that Douglas was wrong to seck social 
peace at any price; not just any political agreement will do. Even con­
ceived as a political conception, justice as fairness is not merely a 
modus vivendi. Given the principles and self-understandings implicit 
in our political culture, only an agreement on terms that treat people 
fairly, as free and equal citizens, can provide a reasonable basis for 
social cooperation. For twcnticth-ccnttll)' Americans, at least, the 
rejection of slavery is a seulccl matter. The historic demise of Douglas' 
position is by now a fact of our political tradition that any political 
agreement must take as given. 

This appeal to the conception of citizenship implicit in our politi­
cal culture might explain how political liberalism can oppose slavery 
today; our present political culture was importantly shaped, after all, 
by the Civil War, Reconstruction, the adoption of the Thirteenth, 
Fourteenth, and Fifteenth Amendments, Brown v. Board of Education, 
the civil rights movement, the Voting Rights Act, and so on. These 
experiences, and the shared understanding of racial equality and 
equal citizenship they formed, provide ample grounds for holding 

•17 Ibid., p. 388-g. 
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that slavery is at odds with American political and constitutional prac­
tice as it has developed over the past century. 

But this does not explain how political liberalism could oppose 
slavery in 1858. The notions of equal citizenship implicit in American 
political culture of the mid-nineteenth century were arguably hos­
pitable to the institution of slavery. The Declaration oflndependence 
proclaimed that 'all Men arc created equal, ... endowed by their Cre­
ator with certain unalienable right~', but Douglas argued, not implau­
sibly, that the signers of the Declaration were asserting the right of the 
colonists to be free of British rule, not the right of their black slaves 
to equal citizenship:1H The Constitution itself did not prohibit slavery 
but, on the contrary, accommodated it by allowing states to count 
three-fifths of their slave population for apportionment purposes,49 
providing that Congress could not prohibit the slave trade undl 
1 8o8,5° and requiring the return of fug-itive slaves.'" And in the noto­
rious Dred Scot/ case, the Supreme Court upheld the property rights of 
slaveholders in their slaves and ruled that African-Americans were 
not citizens of the United States.''2 To the extent that political liber­
alism refuses to invoke comprehensive moral ideals and relies instead 
on notions of citizenship implicit in the political culture, it would 
have had a hard time explaining in 1 R!JH why Lincoln was right and 
Douglas was wrong. 

The Fact ofRerwmable Pluralism. The abortion debate today and the Lin­
coln-Douglas debate of J8!)R illustrate the way a political conception 
of justice must presuppose some answer to tlw moral questions it pur­
ports to bracket, at least where grave moral questions an~ concerned. 
In cases such as these, the priority of the right over the good cannot 
be sustained. Another difficulty with political liberalism concerns the 
reason it gives for asserting the priority of the right over the good in 
the first place. For Kantian liberalism, the asymmetry between the 
right and the good arises from a certain conception of the person. 
Since we must think of ourselves as moral sul~jccts given prior to our 
aims and attachments, we must regard the right as regulative with 

48 Ibid., p. 374· ·1!1 Anirlc I."'"'·~. ct.:\. 
[jO Article I, sec. g, cl. I. :, I :\rtid<" IV. S<"<'. ~. rl. :1. 

52 Drrr!Srottv. Smulfmd, fio U.S. (I!JIIoward) :1!1:1 (1H;17). 
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respect to the particular ends we affirm; the right is prior to the good 
because the self is prior to its ends. 

For political liberalism, the asymmetry between the right and the 
good is based not on a Kant ian conception of the person but instead 

011 a certain feature of modern democratic societies. Rawls describes 
this feature as the 'Etct of reasonable pluralism': 'A modern demo­
cratic society is characteri?.ed not simply by a pluralism of compre­
hensive religious, philosophical. and moral doctrines but by a plural­
ism of incompatible yet reasonable comprehensi\'e doctrines. No one 
of these doctrines is aflirmed by citizens generally.''':\ Nor is it likely 
that sometime in the foreseeable future this pluralism will cease to 
hold. Disagreement about moral and religious questions is not a tem­
porary condition but' the normal result of the exercise of human rea­
son' under free institutions.=•·' 

Given the 'fact of reasonable pluralism', the problem is to find 
principles ofjustice that free and equal citizens can affirm despite 
their moral, philosophic, and religious differences. 'This is a problem 
of political justice, not a problem about the highest good' .55 What­
ever principles it generates, the solution to this problem must uphold 
the priority oft he right over the good. Otherwise it will fail to provide 
a basis for social cooperation among adherents of incompatible but 
reasonable moral and religious convictions. 

For political liberalism, then, the priority of the right is based on 
the 'fact of reasonable pluralism' about the good. But here arises a 
difficulty. For even if true, this fact is not sufficient to establish the pri­
ority of the right; the asymmetJ)' between the right and the good 
depends on a further assumption. This is the assumption that, despite 
our disagreements about morality and religion, we do not have, or on 
due reflection would not have, similar disagreements aboutjustice. 
Political liberalism must assume not only that the exercise of human 
reason under conditions of freedom will produce disagreements 
about the good life but also that the exercise of human reason under 
conditions of freedom will uol produce disagreements about justice. 
The 'fact of reasonable pluralism' about morality and religion creates 
an asymmetry between the right and the good only when coupled 

r,:\ Rawls, J'o/itim/ U/wm/i.1111, p. xvi. 54 Ibid. 55 lbicl .. p. xx\'. 
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with the assumption that there is no comparable 'fact of reasonable 
pluralism' about justice. 

It is not clear that this further assumption is justified. We need only 
look around us to see that modem democratic societies are teeming 
with disagreements about justice. Consider, for example, contempo­
rary debates about affirmative action, income distribution and tax 
fairness, health care, immigration, gay rights, free speech versus hate 
speech, and capital punishment, to name just a few. Or consider the 
divided votes and conflicting opinions of Supreme Court justices in 
cases involving religious liberty, freedom of speech, privacy rights, 
voting rights, the rights of the accused, and so on. Do not these 
debates display a 'fact of reasonable pluralism' about justice? If so, 
how does the pluralism about justice that prevails in modern demo­
cratic societies differ from the pluralism about morality and religion? 
Is there reason to think that, sometime in the foreseeable future, our 
disagreements aboutjustice will dissolve even as our disagreements 
about morality and religion persist? 

The political liberal might reply by distinguishing two different 
kinds of disagreement about justice. There are disagreements about 
what the principles of justice should be and disagreements about how 
these principles should be applied. Many of our disagreements about 
justice, it might be argued, are of the second kind. While wegener­
ally agree, for example, that freedom of speech is one of the basic 
rights and liberties, we disagree about whether the right to free 
speech should protect racial epithets, or violent pornographic depic­
tions, or commercial advertising, or unlimited contributions to polit­
ical campaigns. These disagreements, vigorous and even intractable 
though they may be, are consistent with our agreeing at the level of 
principle that a just society includes a basic right to free speech. 

Our disagreements about morality and r~Iigion, b~ contrast, might 
be seen as more fundamental. They reflect mcompat1ble conceptions 
of the good life, it might be argued, not disagreements about how to 
put into practice a conception of the good life that commands, or on 
reflection would command, widespread agreement. If our controver­
sies about justice concern the application of principles we share or 
would share on due reflection, while our coll!rovcrsies about moral­
ity and religion run deeper, t~~n tl~e asy1_nmctry between the right 
and the good advanced by pohucal hbcrahsm would be vindicated. 

But with what confidence can this contrast be asserted? 1)0 all of 
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our disagreements aboutjustice concern the application of principles 
we share or would share on due reflection, rather than the principles 
themselves? What of our debates about distributive justice? Here it 
would seem that our disagreements are at the level of principle not 
application. Some maintain, consistent with Rawls' difference princi­
ple, that only those social and economic inequalities are just that 
improve the condition of the least advantaged members of society. 
They argue, for example, that government must ensure the provision 
of certain basic needs, such as income, education, health care, hous­
ing, and the like, so that all citizens will be able to exercise their basic 
liberties meaningfully. 

Others reject the difference principle. Libertarians argue, for 
example, that it may be a good thing for people to help those less for­
tunate than themselves, but that this should be a matter of charity, 
not entitlement. Government should not use its coercive power to 
redistribute income and wealth, but should respect people's rights to 
exercise their talents as they choose, and to reap their rewards as 
defined by the market economy. 56 

The debate between liberal egalitarians like Rawls and libertarians 
like Nozick and Milton Friedman is a prominent feature of political 
argument in modern democratic societies. This debate reflects dis­
agreement about what the correct principle of distributive justice is, 
not disagreement about how to apply the difference principle. But 
this would suggest that there exists in democratic societies a 'fact of 
reasonable pluralism' about justice as well as about morality and reli­
gion. And if this is the case, the asymmetry between the right and the 
good does not hold. 

Political liberalism is not without a reply to this objection, but the 
reply it must make departs to some extent from the spirit of toleration 
it otherwise evokes. Rawls' reply must be that, while there is a fact of 
pluralism about distributive justice, there is no fact of reasonable plu­
ralism.57 Unlike disagreements about morality and religion, dis-

56 See Robert Nozick, Anarchy, State, and Utopia (1974); Milton Friedman, Capitalism and 
Freedom (1962); Milton and Rose Friedman, Free to Choose (1g8o); Friedrich A. Hayek, 
The Constitution of Liberty ( 1960). 

57 Although Rawls does not state this view explicitly, it is necessary for making sense of the 
'fact of rea~onable pi uralism' and the role it plays in supporting the priority of the right. 
He notes that reasonable disagreements may arise over what policies fulfill the differ­
ence principle, but adds, 'This is not a difference about what are the correct principles 
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agreements about the validity of the difference principle are not rea­
sonable; libertarian theories of distributh·e justice would not be sus­
tained on due reflection. Our differences about distributive justice, 
unlike our differences of morality and religion, arc not the natural 
outcome of the exercise of human reason under conditions of free­
dom. 

At first glance, the claim that disagreements about distributive jus­
tice are not reasonable may seem arbitrary, e\·en harsh, at odds with 
political liberalism's promise to apply 'the principle of toleration to 
philosophy itself'.5

il ft contrasts sharply with Rawls' apparent gen­
erosity toward differences of morality and religion. These differences, 
Rawls repeatedly writes, are a normal, indcecl desirable feature of 
modern life, an expression of human diversity that only the oppres­
sive use of state power can overcome.59 \Yhere comprehensive moral­
ities are concerned, 'it is not to be expected that conscientious per­
sons with full powers of reason, even after free discussion, will all 
arrive at the same conclmion'.li0 Since the exercise of human reason 
produces a pluralism of reasonable moral and religious doctrines, 'it 
is unreasonable or worse to want to use the ~anctions of state power 
to correct, or to punish, those who disag-ree with us' _til But this spirit 
of toleration does not extend to our disagreements about justice. 
Since disagreement.~ between, say, libertarians and advocates of the 
difference principle do not reflect a reasonable pluralism, there is no 
objection to using st<lte power to implement the difference principle. 

Intolerant though it may seem at first g-lance, the notion that the­
ories of distributive justice at odds with the difference principle are 
not reasonable, or that libertarian theoric.~ ol'justice would not sur­
vive due reflectio~1, is n~ arbitrary claim. On. the contrary, in A Them)' 
of justice Rawls offers a nell array of com pcll111g arguments on behalf 
of the difference principle and against libertarian conceptions: The 
distribution of talent~ and assets that enables som<' to earn rnore and 
others less in the market economy is arl>i1 rary !'rom a moral point of 
view; so is the f~tct that the market happens to !)l'il.e anrl reward, at any 
given moment, the talent.~ you or 1 may han· 111 abundance: libertari-

but simply a ditl(·rence in tht' r!iflinrlll' of ~cc·ing ll'hc·rhn lh<' principl<'~ an• arhie\'t~d' 
(Political Uhl'mli.lm, pp. ~~~1-:lo). 

!;8 Ibid .. p. 1 o. ~,~I lhid .. p. :1"·~· 
(}o Jbid., p. :;R. Ill lhtd .. I' 1 :1X. 
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ans would agree that distributive shares should not be based on social 
status or accident of birth (as in aristocratic or caste societies), but the 
distribution of talents given by nature is no less arbitrary; the notion 
of freedom that libertarians invoke can be meaningfully exercised 
only if people arc assmed satisbction of certain basic social and eco­
nomic needs; if people deliberated about distributjvc justice without 
reference to their own interests, or without prior knowledge of their 
talents and the value of those talents in the market economy, they 
would agree that t.he nat mal distribution of talents should not be the 
basis of distributive shares: and so on.G~ 

My point is not to rehearse Rawls' argument for the difference prin­
ciple, but only to recall the kinds of reasons he offers. Viewing jus­
tification as a process of mutual a0justment between principles and 
considered judgments that aims at a 'reflective equilibrium' ,fi3 Rawls 
tries to show that the difference principle is more reasonable than the 
alternative offered by libertarians. To the extent that his arguments 
are convincing, as I believe the)' arc, and to the extent that they can 
be convincing to citizens of a democratic society, the principles they 
support arc properly embodied in public policy and law. Disagree­
ment will doubtless remain. Libertarians will not fall silent or disap­
pear. But their disagreement need not be regarded as a 'fact of rea­
sonable pluralism' in the face of which government must be neutral. 

But this leads to a f]UCstion that goes to the heart of political liber­
alism's claim for the priority of the right over the good: If moral argu­
ment or reflection of the kind Rawls deploys enables us to conclude, 
despite the persistence of conf1icting views, that some principles of 
justice arc more reasonable than others, what guarantees that reflec­
tion of a similar kind is not possible in the case of moral and religious 
controversy? If we Gill reason about controversial principles of dis­
tributive justice by seeking a reflective equilibrium, why can we not 
reason in the same way about conceptions of the good? If it can be 
shown that some conceptions of the good arc more reasonable than 
others, then the persistence of disagreement would not necessarily 
amount to a 'f;lct of reasonable pluralism' that requires government 
to be neutral. 

Consider, for example, the controversy in our public culture about 

02 St'e Rawls, A '17u·my 1~(/11.1/irr, esp. pp. j2-5, 1 oo-1 07, 136-42, 31G-I!J. 
(i:l See ibid .. pp. 20-22,48-:,2, 120, '[)jj-87. 
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the moral status of homosexuality, a controversy based on compre­
hensive moral and religious doctrines. Some maintain that homosex­
uality is sinful, or at least morally impermissible; others argue that 
homosexuality is morally permissible, and in some cases gives expres­
sion to important human goods. Political liberalism insists that nei­
ther of these views about the morality of homosexuality should play a 
role in public debates about justice or rights. Government must be 
neutral with respect to them. This means that those who abhor homo­
sexuality may not seek to embody their \~ew in law; it also means that 
proponents of gay rights may not base their a1·gumcnL~ on the notion 
that homosexuality is morally defensible. From the standpoint of 
political liberalism, each of these approaches would wrongly base the 
right on some conception of the good; each would fail to respect the 
'fact of reasonable pluralism' about comprehensive moralities. 

But does the disagreement in our society about the moral status of 
homosexuality constitute a 'fact of reasonable pluralism' any more 
than does the disagreement about distributive justice? According to 
political liberalism, the libertarian's objection to the difTerence prin­
ciple does not constitute a 'fact of reasonable pluralism' that requires 
government neutrality, because there arc good reasons to conclude, 
on due reflection, that the arguments for the dillerencc principle are 
more convincing than the ones that support libertarianism. But is it 
not possible to conclude, with equal or greater confidence, that on 
due reflection, the argumenL~ for the moral permissibility of homo­
sexuality are more convincing than the arg-uments ag-ainst it? Consis­
tent with the search for a reflective equilibrium among principles and 
considered judgmenL~, such reflection mig-ht proceed by assessing 
the reasons advanced by those who assert the moral inferiority of 
homosexual to heterosexual relations. 

Those who consider homosexuality immoral might argue, for 
example, that homosexuality cannot fulfill the hig-hest end oflnunan 
sexuality, the good of procreation.';·! To this it might be replied that 
many heterosexual relations also do not lillfill this end, such as con-

54 Jn this parap;raph. I draw on some of !lw ar~tlllll"llb li>r and :tp;<tinsl !lw moralitv of 
homosexualiry thai appear in S!cphcn ~Ltn·do. "The :--~,.,. Nan>r;tl l~lll)"t'rs." IJm~'fllrl 

C!imson, Oc!. ~~). 1 ~~~n: llarvq· C. M;~~tsfi.cld. ·saving l.ilwr.ali.<~n froml.ihcrab,' llmvmrl 
( •17·1111011 Nm·. S It)!)'': and fohn l·rnn" ;uJd ~lar!lla 1\n."lr:tlnn. "Is Homost•x . 

1
. 

> • ' ' •• ·' • • .• ll.l tty 
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tracepted sex, or sex among- sterile couples, or sex among partners 
beyond the age of reproduction. This might suggest that the good of 
procreation, important thoug-h it is. is not necessary to the moral 
worth of human sexual relations; the moral worth of sexuality might 
also consist in the love and responsibility it expresses, and these 
goods are possible in homosexual as well as heterosexual relations. 
Opponents mig-ht reply that homosexuals arc often promiscuous, 
and hence less likely to realize the g-oods of love and responsibility. 
The reply to this claim mig-ht consist in an empirical showing to the 
contrary, or in the observation that the existence of promiscuity does 
not argue against. the moral worth of homosexuality as such, only 
against certain instances of'it.(i;, Heterosexuals also engage in promis­
cuity and other practices at odds with the goods that confer on sexu­
ality iL<> moral worth, hut this 1;1ct docs not lead us to abhor hetero­
sexuality as such. And so on. 

My point is not to offer a Iilii argument for the moral permissibil­
ity of homosexuality, only to suggest the way such an argument might 
proceed. Like Rawls' argument for the difference principle, it might 
proceed by seeking a reflenive equilibrium between our principles 
and considered judgment.~, acUusting each in the light of tJ1e otJ1er. 
That the argument for the morality of homosexuality, unlike the 
argument for the difference principle, addresses claims about human 
ends and conceptions of' the good docs not mean that tJ1e same 
method of moral reasoning cannot proceed. It is unlikely, of course, 
that such moral reasoning would produce conclusive or irrefutable 
answers to moral and religious controversies. But as Rawls acknowl­
edges, such reasoning docs not produce irrefutable answers to ques­
tions ofjustice either; a more modest notion of justification is appro­
priate. 'In philosophy questions at the most fundamental level are 
not usually settled by conclusive argument', writes Rawls, referring to 
arguments about justice. 'vVhat is ob\~ous to some persons and 
accepted as a basic idea is unintelligible to others. The way to resolve 
the matter is to consider after due reflection which view, when fully 

G!i An alternative line ol' reply might undertake to dcf(~ml promiscuity and to deny thai the 
goods ol'love and responsibility arc necessary to the moral worth ofsexuality.l'rom this 
poinl ol'vit·w, the line ol' argument t suggcstmistakcni)' seeks to defend the moral legit­
imacy ol' homosexuality by way ol' an analoh')' with heterosexuality. See Bonnie Honig, 
f'o{ilira{ nii'IW)' fllllflhl' /Ji.<fllflrt'lllr/1/ 1~( J'o(ifir.<, pp. I 86-()[J ( 1993). 
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worked out, offers the most coherent and convincing account,'liG The 
same could be said of arguments about comprehensive moralities. 

If it is possible to reason abom the good as well as the right, then 
political liberalism's claim for the asymmetry between the right and 
good is undermined. For political liberalism, this asymmetry rests on 
the assumption that our moral and religious disagreements reflect a 
'fact of reasonable pluralism' that our disagreements about justice do 
not. 1Nhat enables Rawls to maintain that our disagreement~ about 
distributive justice do not amount to a 'fact of reasonable pluralism' 
is the strength of the arguments he advances on behalf of the differ­
ence principle and against libertarianism. But the same could be said 
of other controversies- including, conceivably. some moral and reli­
gious controversies. The public culture or democratic societies 
includes controversies about justice and comprehensive moralities 
alike. If govemment can affirm the justice of redistributive policies 
even in the face of disagreement by libertarians, why cannot govern­
ment affirm in law, say, the moral leg-itimacy of homosexuality, even 
in the face of disagreement by those who regard homosexuality as 
sin?57 Is Milton Friedman's ol~jection to n~dist rilmtivc policies a less 
'reasonable pluralism' than Pat Robertson's ol~jection to gay rights? 

With morality as with justice, the mere h1ct of disagreement is no 
evidence of the 'reasonable pluralism' that g·ives rise to the demand 
that government must be neutral. There is no reason in principle why 
in any given case, we might not conclurle that, on due reflection, some 
moral or religious doctrines arc more plamible than others. In such 
cases, we would not expect all disagreement to disappear, nor would 
we rule out the possibility that further deliberation might one day lead 
us to revise our view. But neither would we ha\'t~ grounds to insist that 
our deliberations about justice and rights may make no reference to 
moral or religious ideals. 

The Limits of Liberal Public Reasrm. Whether it is pmsible to reason our 
way to agreement on any given moral or political controversy is not 

66 Rawls, Po!iliral U/Jmili.ll/1, p. :1:\· 

6/ It is possible to argue f(>r n-rt<lin ga~· right., on grotnHI' that ncitll!'r aflinn nor denv th 
rnoralit)' of homosexuality. The qucst1on hen·" whcthn gm·,·mnu·nt isjnstiliccl in. sn e 

Porting laws or 1>ohncs (gal' •narnagc. for cx:nnpl<-) '"' grnund.s that anirrn til, P­
. . · e lllOI-;).J 

legitimacy ol homosexual It)'. 

~to 



As.\'1'.1'.\'ill~ Pofitimf f.i!wmfism 

something we can know until we try. This is why it cannot be said in 
advance that controversies about comprchensi\'e moralities reflect a 
'fact of reasonable pluralism' that coni roversics aboutjustice do not. 
~ether a moral or political controversy reflects reasonable but 
incompatible conceptions of the good, or whether it can be resolved 
by due reflection and deliberation, can only be determined by 
reflecting and deliberating. Bm this raises another difficulty with 
political liberalism. For the political life it describes leaves little room 
for the kind or public deliberation necessary to test the plausibility of 
contending comprehensive moralities - to persuade others of the 
merits of our moral ideals, to be persuaded by others of the merits of 
theirs. 

Although political liberalism upholds the right to freedom of 
speech, it severely limits the kinds of arguments that are legitimate 
contributions to political debate, especially debate about constitu­
tional essentials and basicjustice.m~ This limitation reflects the prior­
ity of the right. over the good. Not only may government not endorse 
one or another conception of the good, but citizens may not even 
introduce into political discourse their comprehensive moral or reli­
gious convictions, at least when debating matters of justice and 
rights.ti\1 Rawls maintains that this limitation is required by the 'ideal 
of public reason'. According to this ideal, political discourse should 
be conducted solely in terms of 'political values' all citizens can rea­
sonably be expected t.o accept. Since citizens of democratic societies 
do not share comprehensive moral and religious conceptions, public 
reason should not refer t.o such conceptions. 

The limits of public reason do not apply, Rawls allows, to our per­
sonal deliberations about political questions, or to the discussions we 
may have as members of associations such as churches and universi­
ties, where 'religious, philosophical, and moral considerations' may 
properly play a role. 

But the ideal of public reason does hold for citizens when they engage in 
political advocacy in the public forum, ;md thus for members of political 

()8 Rawls slates that the limits of public reason apply to all discussion involving constitu­
tional esscutiab and hasicjusticc. As for other political questions, he writes that 'it is usu­
ally highly desirable to settle political questions hy invoking the values of public reason. 
Vel I his may not always b<: w.' Sec Rawls, Pofiticaf Librmfism, pp. 214-15. 

69 Ibid., pp. to, t;,, ~ t;,, 224,254. 
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parties and for candidates in their campaigns and for other groups who 
support them. It holds equally for how citizens are to vote in elections 
when constitutional essentials and matters of basic justice are at stake. 
Thus, the ideal of public reason not only governs the public discourse of 
elections insofar as the issues involve those fundamental questions, but 
also how citizens are to cast their vote on these questions. 70 

How can we know whether our political arguments meet the 
requirements of public reason, suitably shorn of any reliance on 
moral or religious convictions? Rawls offers a novel test: 'To check 
whether we are following public reason we might ask: how would our 
argument strike us presented in the form of a supreme court opin­
ion?'71 For citizens of a democracy to allow their political discourse 
about fundamental questions to be infonned by moral and religious 
ideals is no more legitimate, Rawls suggests, than for a judge to read 
his or her moral and religious beliefs into the Constitution. 

The restrictive character of this notion of public reason can be 
seen by considering the sorts of political arguments it would rule out. 
In the debate about abortion rights, those who believe that the fetus 
is a person from the moment of conception and that abortion is 
therefore murder could not seek to persuade their fellow citizens of 
this view in open political debate. Nor could they vote for a law that 
would restrict abortion on the basis of this moral or religious convic­
tion. Although adherents of the Catholic teaching on abortion could 
discuss the issue of abortion right~ in religious tenns within their 
church, they could not do so in a political campaign, or on the floor 
of the state legislature, or in the halls of Congress. Nor for that mat­
ter could opponents of the Catholic teaching on abortion argue their 
case in the politi~al arena. R~levant though_ it clearly is to the ques­
tion of abortion nghts, Cathohc moral doctnne cannot be debated. 
the political arena defined by political liberalism. m 

The restrictive character of liberal public reason can also be seen 
in the debate about gay righl'i. At first glance, these restrictions mi h 

· I . Th ·' 'd g t seem a sernce to to eratiOn. osc \\llO cons• cr homosexuality 
immoral and therefore unworthy of the privacy rights accorded het­
erosexual intimacy could not legitimately voice their \'icws in publ' 

l . l I' f'l . lC debate. Nor could they act on t•lCir oc •e JY votmg against laWs that 
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would protect gay men and lesbians from discrimination. These 
beliefs reflect comprehensive moral and religious convictions and so 
may not play a part in political discourse about matters of justice. 

But the demands of public reason also limit the arguments that 
can be advanced in support of gay rights, and so restrict the range of 
reasons that can be invoked on behalf of toleration. Those who 
oppose antisodomy laws of the kind at issue in Bowers v. Hardwick72 

cannot argue that the moral judgments embodied in those laws are 
wrong, only that the law is wrong to embody any moral judgments at 
aJJ.73 Advocates of gay rights cannot contest the substantive moral 
judgment lying behind antisodomy laws or seek, through open polit­
ical debate, to persuade their fellow citizens that homosexuality is 
morally permissible, for any such argument would violate the canons 
of liberal public reason. 

The restrictive character of libe1·al public reason is also illustrated 
by the arguments offered by American abolitionists of the 183os and 
184os. Rooted in evangelical Protestantism, the abolitionist move­
ment argued for the immediate emancipation of the slaves on the 
grounds that slavery is a heinous sin.'4 Like the argument of some 
present-day Catholics against abortion rights, the abolitionist case 
against slavery was explicitly based on a comprehensive moral and 
religious doctrine. 

In a puzzling passage, Rawls deals with the abolitionists' case and 
claims that their argument against slavery, religious though it was, did 
not violate the ideal of liberal public reason. When a society is not well 
ordered, he explains, it may be necessary to resort to comprehensive 
moralities in order to bring about a society in which public discussion 
is conducted solely in terms of 'political values'.75 The religious argu­
ments of the abolitionists can be justified as hastening the day when 
religious arguments would no longer play a legitimate role in public 
discourse. The abolitionists 'did not go against the ideal of public rea­
son', Rawls concludes, 'provided they thought, or on reflection would 

72 478 u.s. J86 (1g86). 
73 See Michael]. Sandel, 'Moral Argument and Liberal Toleration: Abortion and Homo­

sexuality', 77 California Law Review, 521-38 (tg8g). 
74 See james M. McPherson, lJallle Cry of Freedom: The Civil War Era, p. 8 ( 1988); Eric Foner, 

Politic.! and Ideology itt llu>Agr oftlu> Civil War, p. 72 (1g8o); Aileen S. Kraditor, Meam and 
Ends in Amerium Abolitionism (1967). 

75 Rawls, l'olitiwl U/Jrralism, p. 2!)111. 
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have thought (as they certainly could have thought), that the com­
prehensive reasons they appealed to were required lo give sufficient 
strength to the political conception to be subsequently realized,'76 

It is difficult to know what to make of this argument. There is little 
reason to suppose, and I do not think Rawls means to suggest, that the 
abolitionists opposed slavery on secular political grounds and simply 
used religious arguments to win popular support. Nor is there reason 
to think that the abolitionist<; sought by their agitation to make a 
world safe for secular political discourse. Nor can it be assumed that, 
even in retrospect, the abolitionists would take pride in having con­
tributed, by their religious arguments against slavery, to the emer­
gence of a society inhospitable to religious m·gument in political 
debate. If anything, the opposite is more likely: that by advancing reli­
gious arguments against so conspicuous an ir~justice as slavery, the 
evangelicals who inspired the abolitionist movement were hoping to 
encourage Americans to view other political questions in moral and 
religious terms as well. In any case, it is reasonable to suppose that the 
abolitionists meant what they said, that slavery is wrong because it is 
contrary to God's law, a heinous sin, and that this is the reason it 
should be ended. Absent some extraordinary assumptions, it is diffi­
cult to interpret their argument as consistent with the priority of the 
right over the good, or with the ideal of public reason advanced by 
political liberalism. 

The cases of abortion, gay right<;, and abolitionism illustrate the 
severe restrictions liberal public reason would impose on political 
debate. Rawls argues that these restrictions arc justified as essential to 
the maintenance of a just society, in which ci tizcns are governed by 
principles they may reasonably be expected to endorse, even in the 
light of their conflicting comprehensive moralities. Although public 
reason requires tl1at citizens decide fundamental political questions 
without reference 'to the whole truth as they sec it',77 this restriction 
is justified by the political values, such as civility and mutual respect, 
that it makes possible. '[T]he political values realized by a well­
ordered constitutional regime arc vei]' great values and not easily 
overriden and the ideals they express arc not to be lightly aban-

jli Ibid., p. ~fil. ii I hid .. P· ~IIi. 
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doned.' 78 Rawls compares his case for restrictive public reason with 
the case for restrictive rules of evidence in criminal trials. There too 
we agree to decide without reference to the whole truth as we may 
know it- through illegally obtained evidence, for example- in order 
to advance other goods.i!l 

The analogy between liberal public reason and restrictive rules of 
evidence is instructive. Setting aside the whole truth as we know it car­
ries moral and political costs, for criminal trials and for public reason 
alike. Whether those costo; are worth incurring depends on how sig­
nificant they are compared to the goods they make possible, and 
whether those goods can be secured in some other way. To assess 
restrictive rules of evidence, for example, we need to know how many 
criminals go free as a result and whether less restrictive rules would 
unduly burden innocent persons suspected of a crime, lead to unde­
sirable law-enforcement practices, violate important ideals such as 
respect for privacy (exclusionary rule) and spousal intimacy (spousal 
privilege), and so on. We arrive at rules of evidence by weighing the 
importance of deciding in the light of the whole truth against the 
importance of the ideals that would be sacrificed if all evidence were 
admissible. 

Similarly, to assess restrictive rules of public reason, we need to 
weigh their moral and political cost against the political values they 
are said to make possible; we must also ask whether these political val­
ues - of toleration, civility, and mutual respect - could be achieved 
under less restrictive rules of public reason. Although political liber­
alism refuses to weigh the political values it affirms against competing 
values that may arise from within comprehensive moralities, the case 
for restrictive rules of public reason must presuppose some such 
comparison. 

The costs of liberal public reason are of two kinds. The strictly 
moral costs depend on the validity and importance of the moral and 
religious doctrines liberal public reason requires us to set aside when 
deciding questions of justice. These costs will necessarily vary from 
case to case. They will be at their highest when a political conception 
of justice sanctions toleration of a grave moral wrong, such as slavery 

78 Ibid., p. 218. 79 Ibid., pp. 218-19. 
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in the case of Douglas' argument for popular sovereignty. In the case 
of abortion, the moral cost of bracketing is high if the Catholic doc­
trine is correct; otherwise it is much lower. This suggest.~ that, even 
given the moral and political importance of toleration, the argument 
for tolerating a given practice must take some account of the moral 
status of the practice, as well as the good of avoiding social conf1ict, 
letting people decide for themselves, and so 011. 

This way of thinking about the moral cost of liberal public reason 
is admittedly at odds with political liberalism it.~elf. Although Rawls 
repeatedly states that a political conception ofjusticc expresses values 
that normally outweigh whatever other values conflict with them,so he 
also insists that this involves no substantive comparison of the politi­
cal values to the moral and religious values they override: 

We need not consider the claims of political justice against the claims of 
this or that comprehensive view; nor need we say that political values are 
intrinsically more important than other values and that is why the latter 
are overridden. Having to say that is just what we hope to a\"oid.Rt 

But since political libcr·alism allows that comprehensive moral and 
religious doctrines can be true, such comparisons cannot reasonably 
be avoided. 

Beyond the moral cosL~ of liberal public reason arc certain politi­
cal costs. These cost.~ are becoming- incre:t~ing-ly apparent in the pol­
itics of those countries, notably the United States, whose public dis­
course most closely approximates the ideal of public reason advanced 
by political liberalism. With a few notable exceptions, such as the civil 
rights movement, American political discourse in recent decades has 
come to reflect the liberal resolve that g-overnment be neutral 011 
moral and religious questions, that fundamental questions of public 
policy be debated and decided without reference to any particular 
conception of the good.H2 

But democratic politics cannot long abide a public life as abstract 
and decorous, as detached from moral purposes, as Supreme Coun 
opinions are supposed lObe. A politics that brackets morality and reli-

So Ibid., pp. 1:18. 141i, 1 !JG, 21 H. H 1 I hid .. p. 1 ;,;. 
Bz 1 elaborate this claim in Mich;wiJ. Sanrkl. IJrmnrwry".• l!i.•ronlr111: Awnim i11 Smn·h of a 

Public l'hifo.wfih)' ( 199(i). 
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gion too thoroughly soon generates disenchantment. \Nhere political 
discourse Jacks moral resonance, the yearning li1r a public life of 
larger meanings finds undesirable expressions. Groups like the 
'moral m;~jority' and the Christian right seek to dot he the naked pub­
lic square with narrow, intolerant moralisms. Fundamentalists rush in 
where liberals fear to tread. The disenchantment also assumes more 
secular forms. Absent a political agenda that addresses the moral 
dimension of public questions, public attention becomes riveted on 
the private vices of public officials. Public discourse becomes increas­
ingly preoccupied with the scandalous, the sensational, and the con­
fessional as purveyed by tabloids. talk shows, and eventually the main­
stream media as well. 

It cannot be said that the public philosophy of political liberalism 
is wholly responsible !'or these tendencies. But its vision of public rea­
son is too spare to contain the moral energies of a vital democratic 
life. It thus creates a moral void that opens the way for the intolerant, 
the trivial, and other misguided moralisms. 

If liberal public reason is too restrictive, it remains to ask whether 
a more spacious public reason would sacrifice the ideals that political 
liberalism seeks to promote, notably mutual respect among citizens 
who hold conflicting moral and religious views. Here it is necessary to 
distinguish two conceptions of mutual respect. On the liberal con­
ception, we respect our fellow citizen's moral and religious comric­
tions by ignoring them (lor political purposes), by leaving them 
undisturbed, by carrying on political debate without reference to 
them. To admit moral and religious ideals into political debate about 
justice would undermine mutual respect in this sense. 

But this is not the only, or perhaps even the most. plausible, way of 
understanding the mutual respect on which democratic citizenship 
depends. On a different conception of respect- call it the delibera­
tive conception- we respect our fellow citizen's moral and religious 
convictions by engaging, or attending to, them- sometimes by chal­
lenging and contesting them, sometimes by listening and learning 
from them - especially when those convictions bear on important 
political questions. There is no guarantee that a deliberative mode of 
respect will lead in any given case to agreement with, or even appre­
ciation of, the moral and religious comrictions of others. It is always 
possible that learning more about a moral or religious doctrine will 
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lead us to like it less. But the respect of deliberation and engagement 
affords a more spacious public reason than liberalism allows. It is also 
a more suitable ideal for a pluralist society. To the extent that our 
moral and religious disagreements reflect the ultimate plurality of 
human goods, a deliberative mode of respect will better enable us to 
appreciate the distinctive goods ow· different lives express. 
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