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PREFACE

I argued in The Common Mind (1993, 1996) for a social philosophy
that is at once anti-collectivist and anti-atomist. The philosophy 1s
anti-collectivist in rejecting the idea that individuals are the playthings
of aggregate social forces; they are not numbers in a game of historical
chance, not pawns in a march to historical destiny. The philosophy is
anti-atomist in insisting that nevertheless the notion of the solitary
individual is essentially bogus: people depend on one another, and in
more than a causal way, for the very ability to think; they are essen-
tially social creatures. In the concluding part of the earlier book, I
sketched some implications of this philosophy for political theory and
I mentioned the attractions of republicanism for anyone who holds by
such a view. I do not explicitly discuss those implications in the pres-
ent book, but it should be clear that I consider it as a sequel to the earl-
ier volume. Many commentators on The Common Mind looked for a
fuller account of republicanism, and of the difference between repub-
licanism and liberalism. I hope that this book will provide what they
were seeking.

I discovered republicanism about ten years ago, when I was engaged
in work with John Braithwaite on criminal justice and political ideals,
in particular the ideal of liberty. Conscious of older, republican ways
of thinking about political liberty, we wondered how it could be pos-
sible to see the ideal as inherently social in character—to see it as
equivalent to citizenship in a republic—and at the same time to see it
as a distinctively subjective value that enabled the person enjoying it
to have a sense of psychological security and status. And then we real-
ized that such a way of thinking about liberty became accessible once
you made two things central. First, that there is a big difference
between constrained interference that is designed for a common
good—say, the interference of a law that no one contests—and arbi-
trary interference. And second, that there is a big difference between
just happening to avoid such arbitrary interference—say, because the
powers that be quite like you—and being more or less invulnerable to
it. Make those things important and it is very natural to think of free-
dom as the social status of being relatively proof against arbitrary
interference by others, and of being able to enjoy a sense of security
and standing among them. The approach casts freedom as non-
domination: as a condition under which a person is more or less
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immune, and more or less saliently immune, to interference on an arbi-
trary basis.

This idea of freedom immediately caught my imagination. Perhaps
that was because it made sense of my experience when, intending to be
a priest, I had spent years in establishments that I learned later to
describe, in Erving Goffman’s phrase, as total institutions. While such
schools and seminaries offered wonderful opportunities for study and
comradeship, they certainly did not teach us to look the authorities in
the eye, confident of knowing where we stood and of not being sub-
ject to capricious judgement. On the contrary, they communicated a
sense of systematic vulnerability and exposure to the governing will,
sometimes even making a virtue of the practice. I had come to rail
against the subordination inherent in such training, and the notion of
freedom as non-domination offered a satisfying way of explaining
what was wrong with it. Our formation had tried to cultivate unfree-
dom; it was designed to make students passive, unassertive, unsure of
where they stood. Mary Wollstonecraft wrote in the 1790s of the way
that women’s subordination turned them into creatures who learned
to bow and scrape, and to achieve their ends by ingratiation. She might
have been writing of us.

Since the experience of subordination is so widespread, I hope that
readers will share with me the sense that there has to be something
attractive about the sort of liberty which requires that you are not
dominated by another and which enables you, therefore, to look others
in the eye. I am encouraged in that hope by the conviction that this is
indeed how traditional republicans had conceived of liberty when they
argued that its antonym was slavery or subjection, and when they
depicted exposure to the arbitrary will of another as the great evil to be
avoided. I am not a historian of ideas and it took a lot of time, and some
considerable re-education, before I was in a position to see that a recur-
rent motif in republican thinking, down to and including the American
and French Revolutions, was an emphasis on this notion of liberty as a
status that could only be achieved when others were deprived of arbi-
trary powers. It was particularly intriguing to realize that that notion
of liberty went out of fashion only as it became clear, towards the end
of the eighteenth century, that with citizenship extended beyond the
realm of propertied males, it was no longer possible to think of making
all citizens free in the old sense: in particular it was not feasible, under
received ideas, to think of conferring freedom as non-domination on
women and servants. If freedom was to be cast as an ideal for all citi-
zens, then freedom would have to be reconceived in less demanding
terms; and reconceived, as I argue, it certainly was.
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But this book is not just the presentation of an alternative notion of
freedom, with some account of its historical rise and fall. If we take the
goal of the state to be the promotion of freedom as non-domination—
if we reappropriate the republican ideal—then we can begin to see the
outlines of a commanding political philosophy. Freedom as non-
domination has attractive institutional implications, and, so far as that
is possible in advance of more detailed empirical work, the book tries
to outline the main lessons. Some of the implications presented will
have a familiar republican ring, such as the linkages with equality,
community, and civic virtue, and the emphasis on constitutionalism
and on the checking of government. Others will be more surprising,
such as the argument about the policies that a republic ought to pur-
sue and the sort of democracy that it ought to implement. Freedom as
non-domination supports a rich, even a radical set of political policies,
providing an ecumenical ground for what might otherwise seem like
sectional demands on the state. And freedom as non-domination sup-
ports a conception of democracy under which contestability takes the
place usually given to consent; what is of primary importance is not
that government does what the people tells it but, on pain of arbitrari-
ness, that people can always contest whatever it is that government
does.

I am indebted to a large group of people for helping me in various
ways to develop the ideas in the book and to get them on paper.
Wittingly or unwittingly, Phillip Adams and Paul Finn prompted me
to write a full-length book in defence of my views on republican lib-
erty and government. Quentin Skinner helped to give me the courage
of my convictions, directing me to the historical bodies of literature
which bore them out, offering much-needed encouragement and pro-
viding very helpful comments on a first draft of the book. Geofirey
Brennan interrogated me at every point in the development of the
argument, besides collaborating in work on the idea of regard-based
regulation—this is important in the last two chapters—and made
republicanism feel like a distinctive and significant commitment. But
unquestionably John Braithwaite did more than anyone else to shape
my thinking and writing on republican themes. He moulded my ideas
on almost every topic covered in the book, helping to ensure that I did
not lose touch, as I hope I have not lost touch, with empirical and
practical issues.

The philosophers and political scientists at the University of
Auckland provided me with sustained and incisive comments on the
material of the first half of the book when, as a Foundation Visitor,
I presented it in a set of lectures there in 1994. I benefited from the
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reactions of French and Swiss audiences when I was fortunate enough,
in 1996, to hold visiting positions under the auspices of the Institut
Universitaire de France (held at the Université de Caen) and the
Université de Neuchitel. And I learned significantly from the com-
ments of a group of Dutch colleagues when I gave some presentations
in May 1996 at Erasmus University, Rotterdam. I hope I will be for-
given if I do not try to name all of the individuals who provided me
with useful comments among those and among other audiences.

I owe great debts to a small number of colleagues and students who
have always been ready to discuss ideas related to the book: in partic-
ular to Frank Jackson and Michael Smith, from whom I continue to
learn more than I shall ever be able to say, but also to Moira Gatens,
Knud Haakonssen, Elisa Kaczynska-Nay, Christine Parker, Deborah
Russell, Caroline West, and John Williams. I am indebted to many
others for comments, in some cases lengthy written comments, on the
emerging arguments of the book: David Braddon-Mitchell, Paul
Bourke, Valerie Braithwaite, Andrew Brien, Tony Coady, Susan
Dodds, John Ferejohn, Bob Goodin, Barry Hindess, Ian Hunt,
Duncan Ivison, Chandran Kukathas, Douglas MacLean, David Miller,
Kevin Mulligan, Tom Nagel, Pasquale Pasquino, Mark Philp, Ian
Ravenscroft, Jean-Fabien Spitz, John Uhr, Catherine Valcke, David
West, and Susan Wolf. I am very grateful for the unfailing assistance
provided by Chris Treadwell in preparing the typescript and for the
extraordinary level of encouragement and cooperation that I received
from my editors, Tim Barton, Dominic Byatt, and Sophie Ahmad. The
book is dedicated to my children, Rory and Owen, as much in their
mother’s name as in mine; for even if Eileen McNally can disclaim
responsibility for what I have written, she cannot deny that she helped
enough in the writing of it to co-own the dedication.

I said in the preface to The Common Mind that I could not have pre-
pared the book in a more fitting and supportive setting than the
Research School of Social Sciences at the Australian National
University in Canberra. I can say the same of this book. The interdis-
ciplinary intensiveness of the School, the presence and connection that
it gives to the best Australian and international scholarship, and the
intellectual generosity that is characteristic of its staff and students:
these are precious assets that have sustained me throughout the course
of my work on republican theory. I am lucky, and happy, to belong.

Canberra
May 1996
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INTRODUCTION

Ideas and politics

It would be utopian to think that what happens in politics is a function
of the normative ideas that circulate in and around the political world.
The form that institutional policies assume, and the shape in which
institutional patterns stabilize, are determined as much by the interests
of the parties involved, and by their views on empirical questions—by
their views, for example, on what is electorally and institutionally fea-
sible—as it is by their ideas as to how things ought ideally to be.

Yet normative ideas are of the first importance in political life. For
itis only possible for politicians and public officials to gain support for
the policies they pursue to the extent that they can represent them as
legitimate: to the extent that they can represent them as policies that
are motivated by this or that agreed, or more or less agreed, commit-
ment. Even the secret police of Eastern European societies couldn’t
keep communist regimes in place once it became a matter of common
recognition that the ideals associated with those regimes were not well
conceived, or at least not well targeted, and that few continued to
believe in them.

The normative ideas that circulate in and around political life are
rarely as coordinated, of course, as the ideas that permeated commu-
nist systems. In today’s advanced democracies they come in different
currents that whirl and eddy around the prominent policy-making
issues. Sometimes these currents move together and create a momen-
tum in support of one or another policy direction; sometimes they pull
against one another and generate a chaotic and unpredictable pattern.

The main currents that wash around our policy-making rocks are
easy to identify. One is the current of economic ideas about the impor-
tance of satisfying the preferences, whatever they are, that people
bring to the social world and about the need to devise efficient disci-
plines—usually market-like disciplines—for ensuring maximal prefer-
ence-satisfaction. Another is the current of ideas about people’s
universal rights, whether these rights be conceived in a thin or a rich
fashion, and about the requirement that political institutions respect
and foster the enjoyment of those rights. Yet another is the current
of ideas that gives prominence to issues of welfare or fairness or
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equality—or that focuses on corresponding grievances like poverty or
exploitation, subordination or oppression—and that argues for a sys-
tem which delivers this or that set of valued outcomes. And another,
of course, is the current of democratic ideas that associates legitimacy,
more or less exclusively, with whatever policies and patterns derive
from the will of the people, as majority opinion is described in this tra-
dition, or at least from the will of the people’s elected representatives.

These currents in the whirlpool of contemporary politics are often
represented, usefully enough, as rival languages or discourses of legit-
imation. They are languages or discourses—and not, for example, the-
ories or ideologies—because they allow those who speak them to
disagree and debate with each another on matters of detailed policy.
They consist in shared assumptions that are abstract enough to leave
room for differences and germane enough to act as constraints on
debate about those differences; they make conversation possible with-
out predetermining its direction. While they share many common
idioms—one, as we shall mention, is the idiom of freedom—they are
sufficiently distinct to be cast as rival systems for the political criticism
and legitimation of institutional arrangements.

Political philosophy

Granted that politics is inevitably conducted in normative language: in
the language, now of this current of ideas, now of that. Granted, in
other words, that politics always has the aspect—the partial aspect—
of a conversation. What does this say about the role of the normative
political theorist: or, if you prefer, the political philosopher?

It implies that whatever else the political philosopher may do, one
obvious project is the examination of the languages of political discus-
sion and legitimation, the critique of various of the assumptions from
which those languages start, the exploration of how far the languages
cohere with one another and with the languages of other times and
places, and the search for new and broader terms in which to frame
political debate.

This is both a humdrum and an exciting task. It is exciting to the
extent that it challenges the philosopher to step back and examine mat-
ters that pass without notice in the hurly-burly of engaged debate. It
holds out the possibility of making the language in which you choose
to discuss political issues truly your own. You can become aware of
the presuppositions it carries, and mould them to your own mind,
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rather than being carried along in a medium of debate and thought
that commits you in ways that systematically escape notice. To the
philosopher’s eye the unexamined language, whether it be a language
of pohtlcs or ethics, or free will, or consciousness, is not worth speak-
ing: it may introduce too many unwanted assumptions. The excite-
ment of the task described here, like that of any philosophical task, is
the excitement of mastering your medium, assuming a degree of con-
trol over thoughts that will otherwise control you.

But the task described here is also humdrum. For whatever the indi-
vidual philosopher achieves in the way of insight and mastery, all that
he or she can ever hope to represent is one contribution, at one specific
time, in one specific forum, to a conversation that is destined to out-
run any efforts they may make to direct it. The conversation of poli-
tics, such as it exists in today’s advanced democracies, is constantly
evolving and shifting, as now one language, now another, comes to the
fore, and as the debate turns now in this direction, now in that. No one
individual, and so no one philosopher, can expect to do more than play
a very humdrum part. They can expect to make their voice heard only
in a small circle, and if they reach other audiences that will almost
always be because others happen to be saying related things: they are
part of a conversational cascade.

It is very important that philosophers recognize this limitation on
what they may hope to achieve. If a philosopher comes to the business
of political conversation with the ambition of providing the political
philosophy to end political philosophies—the philosophical voice to
drown out all other voices—then they are bound to be disillusioned.
And such disillusion can breed an attitude of despair and scepticism
towards the possibilities of conversation in general. It can lead theo-
rists to imagine, as so many contemporaries like to imagine, that there
is no real conversation in politics, only the play of naked power: that
political argument and exchange never amounts to anything more than
the ceremonial waving of flags. Finding that they cannot bend the
public conversation to the grain of their own reason, they conclude
that there is no reason there at all: not even the sort of reason that is
never quickly implemented, never perfectly implemented, never
implemented under just its own impetus, and never implemented on
all fronts at once.

Such theorists look at developments over the last two hundred
years, for example, and refuse to see any signs of conversationally
motivated agreement or influence. They fail to notice the long, broken,
but still influential debates that took place in various countries on such
issues as the abolition of slavery, the reform of pocket boroughs, the
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provision of compulsory education, the extension of the franchise, the
admission of women to parliament, the provision of social security, the
systematic organization of hospitals, and the development of public
health schemes. They make it a badge of professional insight to find
grounds for cynicism about the value of any such development or
about its having occurred as the result, even in part, of reasoned
demand or reasoned outrage.

But to say that no one individual philosopher can expect to do much
alone is not to say that political philosophy as such does not achieve
anything significant. The prospect of political conversation coming
entirely adrift from the reflection of political philosophers is a bleak
and chilling scenario. For it is mainly by virtue of the work of such
theorists that the terms of political conversation are systematically
interrogated and interrelated, and occasionally renewed or replaced. A
conversation without any corner for sustained reflection of this kind
would quickly run to ground in a babel of dogmatic assertion and
counter-assertion. If political philosophers did not exist, we would
have to invent them.

The republican turn

So much on the nature of politics—or at least on the conversational
aspect of politics—and on the role of political philosophy. What, then,
do I intend to achieve by my efforts in this book?

I want to remind my colleagues in political philosophy—and, ide-
ally, in the more general audience that the discipline sometimes
attracts—of a sort of grievance, and a sort of ideal, that has not been
given enough attention in contemporary debates. I want to articulate
the grievance in question as a complaint about being dominated and
the ideal in question as a vision of being free. I want to show that this
language of domination and freedom—this language of freedom as
non-domination—connects with the long, republican tradition of
thought that shaped many of the most important institutions and con-
stitutions that we associate with democracy. And I want to argue that
there is very good reason to find a place again for this language in con-
temporary political discussion. Thinking about politics in terms of the
demands of freedom as non-domination gives us a very full and per-
suasive picture of what it is reasonable to expect of a decent state and
a decent civil society.

The grievance I have in mind is that of having to live at the mercy of
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another, having to live in a manner that leaves you vulnerable to some
ill that the other is in a position arbitrarily to impose; and this, in par-
ticular, when each of you is in a position to see that you are dominated
by the other, in a position to see that you each see this, and so on. It is
the grievance expressed by the wife who finds herself in a position
where her husband can beat her at will, and without any possibility of
redress; by the employee who dare not raise a complaint against an
employer, and who 1s vulnerable to any of a range of abuses, some petty,
some serious, that the employer may choose to perpetrate; by the
debtor who has to depend on the grace of the moneylender, or the bank
official, for avoiding utter destitution and ruin; and by the welfare
dependant who finds that they are vulnerable to the caprice of a counter
clerk for whether or not their children will receive meal vouchers.

Contemporary thought suggests that individuals in these positions
retain their freedom to the extent that they are not actively coerced or
obstructed. But whether or not they avoid interference, they certainly
have a grievance. They live in the shadow of the other’s presence, even
if no arm is raised against them. They live in uncertainty about the
other’s reactions and in need of keeping a weather eye open for the
other’s moods. They find themselves in a position where they are
demeaned by their vulnerability, being unable to look the other in the
eye, and where they may even be forced to fawn or toady or flatter in
the attempt to ingratiate themselves.

It turns out, so I argue here, that under an older, republican way of
thinking about freedom, individuals in such a dominated position are
straightforwardly unfree. No domination without unfreedom, even if
the dominating agent stays their hand. Being unfree does not consist in
being restrained; on the contrary, the restraint of a fair system of law—
a non-arbitrary regime—does not make you unfree. Being unfree con-
sists rather in being subject to arbitrary sway: being subject to the
potentially capricious will or the potentially idiosyncratic judgement
of another. Freedom involves emancipation from any such subordina-
tion, liberation from any such dependency. It requires the capacity to
stand eye to eye with your fellow citizens, in a shared awareness that
none of you has a power of arbitrary interference over another.

The older, republican tradition of which I speak is the tradition
associated with Cicero at the time of the Roman Republic; with
Machiavelli—‘the divine Machiavel’ of the Discourses—and various
other writers of the Renaissance Italian republics; with James
Harrington and a host of lesser figures in and after the period of the
English Civil War and Commonwealth; and with the many theorists
of republic or commonwealth in eighteenth-century England and
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America and France. I focus most often on the ‘commonwealthmen’
who dominated English and American political thought in the late
seventeenth and in the eighteenth century. The commonwealthmen
were devoted to the ideal of freedom as non-domination—{freedom as
escape from the arbitrary—and they helped to shape habits of politi-
cal reflex and thought that still survive today. Their distinctive refrain
was that, while the cause of freedom as non-domination rests squarely
with the state and its officials—it is mainly thanks to the state and the
constitution, after all, that people enjoy such freedom—still those offi-
cials are also an inherent threat and people have to strive to ‘keep the
bastards honest’; the price of liberty is eternal vigilance.

When traditional commonwealthmen and republicans hailed the
ideal of freedom as non-domination, they only ever imagined that it
was an ideal for an élite of propertied, mainstream males; they were all
men, after all, and men of their times. But there is every reason why we
should reappropriate their ideal and reintroduce it as a universal ideal
for the members of a contemporary society. That, at any rate, is my
own conviction, as will become clear in the course of the book. I
believe that the notion of freedom as non-domination fits with many
of our agreed preconceptions, that it picks up important desiderata
that are already inscribed in many of our institutions, and that it can
serve to articulate a compelling account of what a decent state and a
decent civil society should do for its members.

I said earlier that there are many languages of legitimation present in
the world of democratic politics today. One of the striking features of
those languages, however, is that all of them, at one point or another,
invoke the notion of freedom; all of them share a common idiom of
freedom or liberty. The language of economics directs us to the free
market and to the freedom to make whatever contracts we will with
one another; the language of rights focuses on rights of free thought,
free expression, free movement, and the like; the language of welfare
and fairness and equality, or of poverty and exploitation and subordi-
nation, claims to articulate the requirements necessary for enjoying
freedom or for making freedom effective. And the language of demo-
cratic legitimation harps on the legitimacy of what a free people freely
decide, and on the way in which individual persons share in that col-
lective freedom.

This overlapping idiom of freedom gives an indication of the impor-
tance that all of us, or at least all of us who identify with western-style
democracies, naturally assign to the notion of freedom. However we
interpret it, the notion has mantric standing in our thought. The fact
of this status means that my argument about the republican ideal of
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freedom has more than antiquarian or analytical interest. I maintain
that the traditional, republican ideal of freedom supports and unifies a
compelling manifesto of political demands, and that if a state and a
society looks after the freedom as non-domination of its members,
then most other desiderata will look after themselves. Whatever may
be said of this claim, the centrality of the notion of freedom means that
it should at least command attention. It may be mistaken but it surely
isn’t boring.

Neither, I should say, is the claim idiosyncratic. I am not alone in
finding the republican tradition of thought a fruitful source of ideas
and ideals. Historians like John Pocock (1975) and Quentin Skinner
(1978; 1983; 1984) have not only made the tradition visible to us in the
past couple of decades; they have also shown how it can give us a new
perspective on contemporary politics. Skinner in particular has argued
that it can give us a new understanding of freedom and my own argu-
ment builds on this, as I indicate in the first chapter. Legal thinkers like
Cass Sunstein (19904; 19934; 1993b), on the other hand, have gone
back to the republican tradition in its distinctively American incarna-
tion in the late 1800s, and have made a strong case for the claim that
the tradition suggests a distinctive way of interpreting the US
Constitution and, more generally, that it gives us an insightful
overview on the role of government. I make a variety of connections
with Sunstein’s work in the later part of the book. Criminologists and
regulatory theorists like John Braithwaite, with whom I have actively
collaborated, find in the republican tradition a set of compelling ideas
for articulating both the demands that we should place on a regulatory
system—say, the criminal justice system—and the expectations that
we should hold out for how those demands can be best met (Ayres and
Braithwaite 1992). And these are just a few thinkers among many
commentators who have begun to chart republican connections, and
sometimes to draw actively on republican ideas, in recent years.!

Republicanism, populism, liberalism

When thinkers like Skinner, Sunstein, and Braithwaite describe them-
selves as republican, and when indeed I describe myself in that way, I

! e.g., Nicolet (1982), Ferry and Renaut (1985), Michelman (1986), Elkin (1987), Pagden
(1987), Weintraub (1988), Taylor (1989), Oldfield (1990), Bock ez al. (1990), Rahe (1992),
Fontana (1994), Hutton (1995), Blom (1995), Spitz (19954), Viroli (1992; 1995). See too
Pettit (1996¢).
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should mention that the tradition with which we identify is not the
sort of tradition—ultimately, the populist tradition—that hails the
democratic participation of the people as one of the highest forms of
good and that often waxes lyrical, in communitarian vein, about the
desirability of the close, homogeneous society that popular participa-
tion is often taken to presuppose (Philp 1996). The republican tradi-
tion that is characterized in this book is not inherently populist in this
way and indeed, as we shall see later, not particularly communitarian.
Republican freedom is a communitarian ideal, in a sense explicated in
Chapter 4, but the ideal is compatible with modern pluralistic forms of
society. And while the republican tradition finds value and importance
in democratic participation, it does not treat it as a bedrock value.
Democratic participation may be essential to the republic, but that is
because it is necessary for promoting the enjoyment of freedom as
non-domination, not because of its independent attractions: not
because freedom, as a positive conception would suggest, is nothing
more or less than the right of democratic participation.

This point is important to stress because the term ‘republican’ has
come to be associated in many circles, probably under the influence of
Hannah Arendt (1958, 1973), with a communitarian and populist
approach (Viroli 1992: 286-7). Such an approach represents the people
in their collective presence as master and the state as servant, and sug-
gests that the people ought to rely on state representatives and officials
only where absolutely necessary: direct democracy, whether by
assembly or plebiscite, is the systematically preferred option. The
commonwealth or republican position, by contrast, sees the people as
trustor, both individually and collectively, and sees the state as trustee:
in particular, it sees the people as trusting the state to ensure a dispen-
sation of non-arbitrary rule. For this position direct democracy may
often be a very bad thing, since it may ensure the ultimate form of arbi-
trariness: the tyranny of a majority. Democratic instruments of con-
trol will certainly be desirable and indispensable, but they are not the
be-all and end-all of good government.

So much for the populist alternative to republicanism. What now of
the relationship between the republican tradition, as I envisage it, and
perhaps the more salient alternative that is represented by the liberal
conception of politics?

The republican tradition, as I shall argue, shares with liberalism the
presumption that it is possible to organize a viable state and a viable
civil society on a basis that transcends many religious and related
divides. To that extent many liberals will claim the tradition as their
own. But liberalism has been associated over the two hundred years of
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its development, and in most of its influential varieties, with the nega-
tive conception of freedom as the absence of interference, and with the
assumption that there is nothing inherently oppressive about some
people having dominating power over others, provided they do not
exercise that power and are not likely to exercise it. This relative indif-
ference to power or domination has made liberalism tolerant of rela-
tionships in the home, in the workplace, in the electorate, and
elsewhere, that the republican must denounce as paradigms of domi-
nation and unfreedom. And it has meant that if liberals are concerned
with issues of poverty, ignorance, insecurity and the like, as many are,
that is usually because of some commitment independent of their
commitment to freedom as non-interference: say, a commitment to the
satisfaction of basic needs, or to the realization of a certain equality
between people.

Liberalism, as I construct it here, is a broad church (Ryan 1993). I
think of liberals as those who embrace freedom as non-interference. I
distinguish between left-of-centre liberals, who stress the need to
make non-interference an effective value, not just a formal one, or who
embrace values like equality or the elimination of poverty in addition
to the value of non-interference, and right-of-centre liberals—classic
liberals or libertarians (Machan and Rasmussen 1995)—who think that
it is enough to establish non-interference as a formal, legal reality. But
I should mention that many left-of-centre liberals will be unhappy
with this way of casting things (Larmore 1993: ch. 7; Holmes 1995).
They will see their liberalism as having more in common with the
republican position than with the libertarian (Ackerman 1991: 29-30)
and they would probably want to give up the taxonomy of populism,
republicanism, and liberalism in favour of an alternative like populism,
republicanism/liberalism, and libertarianism.

There is something to be said for this alternative. I mentioned that,
where the populist image of government represents the people as mas-
ter and the state as servant, the republican or commonwealth image
depicts the people as trustor, the state as trustee. Left-of-centre liber-
als would almost certainly endorse this trustor—trustee image also, and
one attraction in the proposed taxonomy is that libertarianism can be
linked to a third and different image of the relationship between peo-
ple and state. Self-described libertarians tend to think of the people as
an aggregate of atomized individuals—an aggregate without a collec-
tive identity—and they represent the state as ideally nothing more
than an apparatus for accommodating individuals in the pursuit of
their atomized concerns. The model is not that of master and servant,
nor that of trustor and trustee, but rather that of an aggregate of
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individuals and an apparatus for ensuring their individual satisfaction.
For those who like taxonomies that go deep on a number of dimen-
sions, the best available may be: populist, republican/liberal, and lib-
ertarian.

But this consideration notwithstanding, I intend to stick with my
presentation of liberalism as a broad church that encompasses both
left-of-centre liberals and libertarians. The reason is that my primary
focus is on how different theorists think of freedom, and I believe that
most of those who describe themselves as liberals—most, not all (see
Gaus 1983; Raz 1986)—think of freedom in the negative way as non-
interference; certainly they do not think of it in the republican fashion
as non-domination. Left-of-centre liberals will find the republican line
advanced in this book attractive in its institutional implications. But I
think that most of them should be ready to admit that the line is sup-
ported here from a distinctive base. It may be a base that was familiar
to those in the commonwealth tradition that they admire—it may have
been familiar to the likes of Harrington and Locke, Montesquieu and
Madison—but it is not a base that is generally recognized in self-
consciously liberal writing.

Some historians of thought will baulk at the breezy way in which I
speak here and later of the republican as distinct from the liberal or
populist traditions, and a word of qualification is required. While this
book starts from a notion of freedom with a distinctive historical
provenance, and while I have emphasized that aspect of things in this
introduction, the book is not essentially tied to many controversial
theses in the history of ideas. Perhaps republicanism is not deserving
of the name of a tradition, for example, not being sufficiently coherent
or connected to be treated in that way. Perhaps there is such a break in
the new seventeenth-century concern about the power of the state—
the power of the state as distinct from that of the powerful—that we
cannot see a single tradition spanning that rupture (Pasquino, forth-
coming; see also Michelman 1986; Manent 1987). Or perhaps there are
other grounds for subdividing what I present as one tradition into dif-
ferent periods or strands. I do not have to commit myself on these
detailed sorts of question.

All that I strictly need to claim is that the representation of freedom
as immunity to arbitrary control is found in many historical authors,
that it is a distinctive and challenging conception of the ideal, and that
it is worthy of consideration in contemporary political philosophy. I
go further than that, of course, in the story that I tell about republican
thought. I treat the belief in freedom as non-domination as a unifying
theme which binds together thinkers of very different periods and
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very different background philosophies. And I suggest that the com-
mitment to this theme generates shared institutional concerns among
such thinkers: concerns about the character of law and government,
about the checks and controls on public authorities, and about the cul-
tivation of virtue and the avoidance of corruption. But this historical
aspect of the book is secondary. If historians of ideas find it mislead-
ing, then they should regard the more substantive historical sugges-
tions as simplifications that are justified only by the colour that they
give to my philosophical claims.

The case for republicanism

Why should I expect populists and liberals, whether liberals of a right-
ist or a leftist bent, to give a hearing to the repubhcan approach? Every
grand approach to politics gives us an axiom or set of axioms from
which judgements on more particular institutional matters are meant
to flow; the axioms need not represent a unique base of justification,
as in a foundationalist scheme, but they do claim to be a good starting-
point for organizing intuitions. Any such approach is bound to be
judged, then, on two fronts: one, for the attractions of the axiom or
axioms, both in themselves and in the organizational role that they are
allotted; and two, for the plausibility and adequacy of the theorems
that are derived from those axioms. The picture fits with John Rawls’s
(1971) method of reflective equilibrium, as described later in this
book.

Republican theory should recommend itself to all competitors, I
believe, in the axiom from which it starts. The republican conception
of liberty should appeal to liberals, in so far as it focuses on people’s
individual power of choice and thus has much in common with the
negative notion of freedom as non-interference. And it should appeal
to populists in so far as it requires, as I argue, that non-dominating
government has to track the interests and ideas of ordinary people; this
is the idea that lies behind the positive, populist notion of freedom as
democratic self-mastery. The central axiom of republican thought is
not a newfangled notion, and is not even a notion, like justice or equal-
ity, that depends for its attraction on the acceptance of a controverted
vision. It is traditional and modest enough, in itself, to make a claim on
the attention of all comers.

But though republican theory is organized around a modest and tra-
ditional starting-point, it is extremely fruitful and challenging in the
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theorems about government institutions which it enables us to derive.
It does not leave us with the sparse and heartless sort of government
with which rightist liberals pretend to be satishied. And it does not
support the interventionist, majoritarian rule—the potentially tyran-
nical sort of rule—which populists have to countenance. It points us
in a direction that is closest to that embraced by left-of-centre liberals,
as the book exemplifies, offering a rival axiomization of many of their
intuitions. But the rival axiomization has two advantages. First, it
starts from a base that is less contentious than the base which leftist
liberals generally espouse; it offers a common ground on which to
argue, for example, with their rightist opponents. And second, the
republican axiomatization develops even shared intuitions in a highly
distinctive and yet compelling way. As will become clear, for example,
it offers an attractive way of justifying egalitarian and even communi-
tarian intuitions. And it supports an exciting way of rethinking demo-
cratic institutions, in which the notion of consent is displaced by that
of contestability.

The plan of the book

And so finally to the plan of the book. Chapter 1 tells the story of how
the republican notion of freedom emerged and stabilized, and of how
it was eclipsed at the very moment of its most conspicuous success in
the debates surrounding the American Revolution. It was at this time
that the notion of freedom as non-interference took over from that of
freedom as non-domination, so I suggest, and that liberalism replaced
republicanism as the dominant political philosophy. Chapter 2 gives a
philosophical articulation of the notion of freedom as non-domina-
tion, regimenting the idea formally and displaying its points of con-
trast with freedom as non-interference. Chapter 3 argues for the
capacity of freedom as non-domination to serve as a guiding ideal for
the state. And then Chapter 4 charts the connections between freedom
as non-domination and the values linked with it in the French trio of
liberté, égalité, fraternité; this chapter is designed to display the egali-
tarian and communitarian character of freedom as non-domination,
and to show the appeal that it should have as a political ideal.

Those first four chapters are followed by four that look at the insti-
tutional ramifications of organizing a state and a civil society so that
the cause of freedom as non-domination is served as well as possible.
Chapter 5 looks at what is going to be required of a modern state if it
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is to guard against the arbitrary sort of interference that individuals
and groups may practise against one another in virtue of having dif-
ferent levels of resources, different levels of dominium. And then
Chapter 6 looks at what is necessary if such a republican state is to pro-
mote non-domination successfully, and is not itself to represent a form
of domination associated, in a twin term, with imperium (Kriegel
1995). Where Chapter 5 describes the aims of the republican state in
controlling dominium—the causes with which it should identify, the
policies which it should sponsor—Chapter 6 describes the forms that
the state must assume if it is to control imperium: in particular, it
describes the sort of constitutionalism and democracy required to
guard against this danger. Chapter 7 looks at what can be done to make
the realization of such republican aims and forms resilient or stable,
providing regulatory checks against shortfalls and abuses. And
Chapter 8 rounds off the discussion by arguing that if the republican
state is to achieve its ends in relation to dominium and imperium, it
must connect with a form of civil society in which republican values
are firmly entrenched: it cannot expect to work such wonders on its
own. Although this connection with civil society is left until last, it is
of the utmost importance. Someone who reads just the first seven
chapters of the book will miss one of the most significant aspects of the
republicanism it defends.
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REPUBLICAN FREEDOM



This page intentionally left blank



CHAPTER 1

Before Negative and Positive Liberty

I. Negative and positive liberty

Contemporary discussions of social and political organization are
dominated by a distinction which Isaiah Berlin (1958) made famous.
This is the distinction between what he, following a late-eighteenth-
century tradition (Lind 1776), describes as negative and positive
liberty.

Negative liberty, as Berlin conceives of it, involves the absence of
mterference, where interference is a more or less intentional interven-
tion of the sort exemplified, not just by the physical coercion of kid-
nap or imprisonment, but also by the coercion of the credible threat
(“Your money or your life’; “Your money or the bailiff’). I am nega-
tively free ‘to the degree to which no human being interferes with my
activity’ (Berlin 1958: 7): to the extent that I enjoy unimpeded and
uncoerced choice.

Positive liberty, according to Berlin, requires more than the absence
of interference, more than just being let alone by others. It requires the
agent to take an active part in gaining control or mastery of them-
selves: the self with which they identify must take charge of the lesser
or more partial selves that lurk within every individual. I am positively
free to the extent that I achieve ‘self-mastery, with its suggestion of a
man divided against himself’ (Berlin 1958: 19).

Berlin shaped the allegiances of contemporary theorists in marking
out negative liberty as a sensible ideal and in raising serious doubts
about the credentials of positive. The self-mastery ideal of positive
liberty may seem attractive, he argued, but it easily gets interpreted
in an ominous fashion: say, as the ideal of becommg able, perhaps
with the help of state discipline, to master one’s lower self; as the ideal
of transcending the divided, atomistic self by assimilation to the
greater whole of the national spirit; or as the ideal of suppressing
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decentralized, individual will by becoming part of a self-determining
polity which reveals and realizes what is in the common interest.

Berlin did more than make negative liberty look attractive, positive
liberty ominous. He also managed to insinuate that, while most
modern, down-to-earth thinkers have taken liberty in the negative
sense, the positive construal of liberty was associated with earlier,
more suspect sources. He finds the negative conception in ‘the classi-
cal English political philosophers’, like Hobbes, Bentham, and Mill, in
luminaries of French enlightenment like Montesquieu, Constant, and
de Tocqueville, and in American heroes like Jefferson and Paine: in
short, in the pantheon of modern liberalism. He associates the positive
conception, on the other hand, with continental romantics like Herder,
Rousseau, Kant, Fichte, Hegel, and Marx; with religious and quasi-
religious groupings of Buddhists, Christians, and Stoics; and with radical,
even totalitarian, political thinkers like Jacobins and communists.

In advancing this scenario of heroes and anti-heroes, Berlin made
contact with the tradition of distinguishing ancient from modern
liberty (Spitz 19954). The clear suggestion is that, whereas positive
liberty is something of the past—the liberty of the ancients—negative
liberty is a truly modern ideal. While negative liberty is an enlighten-
ment value with which we can all now identify, so it is suggested, pos-
itive liberty is the sort of ideal that appeals only to such celebrants
of pre-modern times as the romantic afficionados of counter-
Enlightenment. The ancient-modern distinction had been brought to
prominence early in the last century by Benjamin Constant (1988) in
a famous essay on “The Liberty of the Ancients and the Liberty of the
Moderns’. Constant’s modern liberty is Berlin’s negative liberty, and
his ancient liberty—the liberty of belonging to a democratically self-
governing community—is the most prominent variety of Berlin’s pos-
itive conception. Modern liberty is being left to the rule of your own
private will, ancient liberty is sharing in the rule of a public, democra-
tically determined will. The modern ideal is characteristically liberal,
the ancient characteristically populist (Riker 1982).

I believe that the negative—positive distinction has served us ill in
political thought. It has sustained the philosophical illusion that,
details aside, there are just two ways of understanding liberty: in one,
freedom consists in the absence of external obstacles to individual
choice; in the other, it involves the presence, and usually the exercise
(Taylor 1985: essay 8; Baldwin 1984) of the facilities that foster self-
mastery and self-fulfilment: in particular, the presence and exercise of
those participatory and voting facilities whereby the individual can
unite with others in the formation of a common, popular will.
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The negative—positive distinction has sustained a historical narrative
to go along with this philosophical dichotomy of private and populist
liberty. Under that story, the concerns of those who speak of liberty in
premodern times are almost always concerns with democratic mem-
bership and participation and the fulfilment that such belonging
allegedly brings; they are concerns of the kind that would have been
perfectly fulfilled for the citizens of classical Athens, for example, at
least as Athens appears in the soft, nostalgic focus of the counter-
Enlightenment (Arendt 1973; Maclntyre 1987; contrast Finley 1973;
Fustel de Coulanges 1920). The concerns of moderns, on the other
hand, are seen as the product of a changing, more individualistic soci-
ety that spurns the ideal of public participation in favour of the ideal
of a private sphere of activity in which each individual can get their
own way. If democratic participation is supported within this philos-
ophy of liberty, that is not because it is a good in itself, but rather
because it serves a useful purpose in the protection of the individual.

I believe that these philosophical and historical oppositions are mis-
conceived and misleading and, in particular, that they conceal from
view the philosophical validity and historical reality of a third, radi-
cally different way of understanding freedom and the institutional
requirements of freedom. I describe this third approach as republican,
and my aim in the present chapter is to inscribe republicanism on the
map—the historical and philosophical map—of available alternatives
(see Spitz 1995b).

In speaking of republicanism, I refer to the long republican tradi-
tion—and, indeed, the broad republican tradition—that has become
the focus of interest for a recent school of historical scholarship (Fink
1962; Raab 1965; Baron 1966; Pocock 1975; Skinner 1978; Pagden
1987; Oldfield 1990; Bock et al. 1990; Fontana 1994). This tradition
had its origins in classical Rome, being associated in particular with the
name of Cicero. It was resurrected in the Renaissance, featuring pow-
erfully in the constitutional thinking of Machiavelli, and it played an
important role in the self-conception of the northern Italian republics:
the first modern European polities. It provided a language which
dominated the politics of the modern West and had a particular
salience in the Dutch Republic, during the English Civil War, and in
the period leading up to the American and French Revolutions.

The big names of this more modern republican tradition include
Harrington, Montesquieu, and perhaps de Tocqueville; they also
include Rousseau, of course, though they should only do so, by my
lights, if his work is interpreted in a non-populist way (as in Spitz
19954). The tradition often received its most trenchant applications,
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however, not in the works of well-known writers, but in texts like
Cato’s Lerters (Trenchard and Gordon 1971) and the Federalist Papers
(Madison et al. 1987). The first of these texts was associated with the
so-called commonwealthman tradition that survived in England from
the period of the English Revolution through until the late eighteenth
century (Robbins 1959; Fink 1962; Raab 1965). The second of the two
texts, and of course the one better known, was an outstanding formu-
lation of the associated transatlantic ideology: the ideology that lay
behind the American Revolution (Bailyn 1967).

The republican tradition was unified across time, partly by a defer-
ence to the same textual authorities, partly by a shared enthusiasm for
the ideals and the lessons of republican Rome, partly by an emphasis
on the importance of having certain institutions in place: for example,
an empire of law, as it was often put, not an empire of men; a mixed
constitution, in which different powers serve to check and balance
each other; and a regime of civic virtue, under which people are dis-
posed to serve, and serve honestly, in public office. The most im-
portant unifier of the tradition, in the end, may be the habit of
conceptualizing liberty in a distinctive fashion. But that is something
which should emerge here, not something that I want to take for
granted at the beginning.

Anti-monarchism was often a feature of the republican tradition,
particularly during the English Civil War and again after the American
and French Revolutions. But republicans were anti-monarchists only
so far as they considered that a monarch would inevitably seek absolute
power and would offend against the sort of liberty they prized. Thus
they were happy with the constitutional monarchy that they found in
eighteenth-century England: ‘a nation’, in Montesquieu’s (1989: 70)
unmistakable reference, ‘where the republic hides under the form of
monarchy’ (Rahe 1992: 524). And not only that. Many of those whom
I would have to count as republicans did not describe themselves,
whether for strategic or other reasons, in such terms. Like
Montesquieu himself, they preferred to don less radical colours.

Republican themes found a particularly friendly climate when they
began to appear in England in the seventeenth century. As the courts
and the common law had developed from the middle ages in England
(Berman 1983), they had assumed a decentralized, non-voluntaristic
form and had given rise to firm assumptions about people’s rights
under the law—people’s ancient rights, as they were often described—
even their rights against the powerful; they had provided people with
a sense that they lived under a constitution, an empire of law, of
ancient and unquestioned standing (Blackstone 1978: 127-8; Pocock
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1987; cf. Blom 1995: 49). This legal background may have been as
important in the development of the eighteenth-century common-
wealthman tradition as the independent republican ideas for which it
provided such a nurturing climate. It meant that the newer republic-
anism always had a juridical cast in which a central place was given to
the notion of rights—customary, legal, and constitutional rights—as
bulwarks against absolute power (Tully 1993: 261-2; see also Ingram
1994).

The remaining discussion in this chapter is in six sections. In Section
I1 T show that there is philosophical space left unoccupied by the dis-
tinction between negative and positive liberty, and that we can see
room there for a third and distinct approach: the conception of free-
dom as non-domination. In Section III, I introduce the republican
conception, arguing in line with recent scholarship—and against the
traditional orthodoxy—that it is not an example of the positive
approach. Then, in Sections IV and V, I provide evidence for thinking
that it was precisely the conception of freedom as non-domination,
not the negative conception of freedom as non-interference, that was
embraced among writers in the republican tradition. In Section VI, I
show how the conception of liberty as non-interference came to
replace the received republican notion at the end of the eighteenth cen-
tury. And in Section VII I outline some considerations that played a
role in undermining the republican way of thinking and in ensuring
the triumph of the new conception.

The story I tell has a twist. It suggests that the originators of the neg-
ative, purportedly modern idea of freedom as non-interference were
not those who welcomed the American Revolution, and the bright
new age that it seemed to announce, but rather those who opposed
that revolution and sought to defend the interest of the British crown.
Those who welcomed and defended the revolution were moved, on
the contrary, by the republican conception of liberty as non-domina-
tion which the modernist idea eventually came to replace.

I1. A third conception: liberty as non-domination

The best way of introducing freedom as non-domination may be to
observe that Berlin’s taxonomy of positive and negative liberty fore-
closes a more or less salient third possibility. He thinks of positive lib-
erty as mastery over the self and of negative liberty as the absence of
interference by others. Yet mastery and interference do not amount to
the same thing. So what of the intermediate possibility that freedom
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consists in an absence, as the negative conception has it, but in an
absence of mastery by others, not in an absence of inteference? This
possibility would have one conceptual element in common with the
negative conception—the focus on absence, not presence———and one
element in common with the positive: the focus on mastery, not inter-
ference.

But it is one thing to observe that the syntax of Berlin’s taxonomy
allows this third possibility. It is quite another to establish that the
possibility is meaningful. I maintain that it is, and I shall be arguing in
the sections which follow that the repubhcan tradition is associated
with precisely this conception of freedom as non-mastery or, as I pre-
fer to say, non-domination. Before coming to those arguments, how-
ever, I need to establish the prior claim that the conception does refer
us to a meaningful possibility. In particular, I need to make clear that
it refers us to a possibility that is distinct from those associated with
the other two conceptions.

There is no problem in seeing how non-domination by others 1s dis-
tinct from the positive ideal of self-mastery, since the absence of
mastery by others clearly does not guarantee the achievement of self-
mastery. But there may be a problem in seeing how it is distinguished
from the negative ideal of non-interference by others, for it may not
be obvious that mastery or domination really is different from inter-
ference.

Domination, as I understand it here, is exemplified by the relation-
ship of master to slave or master to servant. Such a relationship means,
at the limit, that the dominating party can interfere on an arbitrary
basis with the choices of the dominated: can interfere, in particular, on
the basis of an interest or an opinion that need not be shared by the
person affected. The dominating party can practise interference, then,
at will and with impunity: they do not have to seek anyone’s leave and
they do not have to incur any scrutiny or penalty. Without going fur-
ther into the analysis of domination or indeed interference—we turn
to that task in the next chapter—a little reflection should make clear
that domination and interference are intuitively different evils.

The difference between them comes out in the fact that it is possible
to have domination without interference and interference without
domination. I may be dominated by another—for example, to go to
the extreme case, I may be the slave of another—without actually
being interfered with in any of my choices. It may just happen that my
master is of a kindly and non-interfering disposition. Or it may just
happen that I am cunning or fawning enough to be able to get away
with doing whatever I like. I suffer domination to the extent that I
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have a master; I enjoy non-interference to the extent that that master
fails to interfere.

As I may suffer domination without interference, so I may undergo
interference without being dominated: without relating to anyone in
the fashion of slave or subject. Suppose that another person or agency
is allowed to interfere with me but only on condition that the inter-
ference promises to further my interests, and promises to do so
according to opinions of a kind that I share. Suppose that the person
is able to interfere in the event of the interference satisfying that con-
dition, but that otherwise they are blocked from interfering or are sub-
ject to a deterrent penalty for attempting interference. It may be that a
third party polices the person’s performance or it may be that I am in
a position to contest it myself. In such a case it is not possible to see
the interference as an exercise of domination; the person interferes
with me but not on an arbitrary basis. The person envisaged relates to
me, not as a master, but more in the fashion of an agent who enjoys a
power of attorney in my affairs.

As we can have domination without interference, then, so we can
have interference without domination. The first possibility is illus-
trated by the non-interfering master, the second by the non-mastering
interferer. Domination can occur without interference, because it
requires only that someone have the capacity to interfere arbitrarily in
your affairs; no one need actually interfere. Interference can occur
without domination, because interference need not involve the exer-
cise of a capacity for arbitrary interference, only the exercise of a much
more constrained ability.

Given that interference and domination are different evils, non-
interference and non-domination are different ideals. The difference
between them is summed up nicely in the different ways they would
rank the four scenarios to which we are directed as we imagine that
there is or is not interference and that there is or is not domination.
Where there is neither interference nor domination, the two ideals will
endorse the situation. Where there is both interference and domina-
tion, the two will disapprove. They come apart, however, when one
evil is realized but not the other. If there is domination but no inter-
ference, as in the case of the non-interfering master, only the ideal of
non-domination will find anything to denounce. If there is interfer-
ence, but no domination, as in the case of the non-mastering interferer,
only the ideal of non-interference will see anything to criticize. This
counterpointing is a little glib, as we shall see in later chapters, but it
may serve usefully as a first presentation of the difference between the
ideals. Here it is, in summary form.
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No interference, no domination: good under the two ideals.

Both interference and domination: bad under the two ideals.
Domination but no interference: bad only under the non-domina-
tion ideal.

Interference but no domination: bad only under the non-interfer-
ence ideal.

There is a second way of bringing out the difference between the
ideals and it may also be worthwhile mentioning this (Pettit 19934;
19935). To enjoy non-interference is to escape coercion in the actual
world. For a relevant range of possible choices no one coerces you to
choose one way or another; were you to face one of those choices, you
could make your choice without hindrance, threat, or penalty. What
will it take, then, for such a non-interference world to be a non-
domination world? In one way it will take less: it will not compromise
the fact of non-domination that you suffer some interference, pro-
vided that the interference is not perpetrated by an agent on an arbi-
trary basis and does not represent a form of domination. But in
another, crucial way, it will take more for that non-interference
wotld—specifically, the world without interference by arbitrary pow-
ers—to be a non-domination world; the world must be a non-inter-
ference world of that kind, not by accident, but by virtue of your being
secured against the powerful.

You might enjoy the non-interference in the actual world, because
of a quite precarious contingency: say, because it happens that certain
powerful individuals have a liking for you or it happens that you are
able to keep out of the way of such individuals or ingratiate yourself
with them. In this sense, you might enjoy non-interference in the
actual world but not enjoy it with any degree of security against the
powerful: not enjoy it robustly or resiliently. Let this or that condition
vary—let you become less likeable, less lucky, or less cunning—and
immediately interference, in particular interference on an arbitrary
basis, follows: the powerful begin to coerce you in any of a variety of
ways. You enjoy non-interference from the powerful in the actual
world, as we might say, but you do not enjoy it in the range of readily
accessible worlds—a range of nearby possible worlds—where this or
that contingent condition is varied; you do not enjoy it resiliently.

Where the ideal of non-interference involves this inbuilt contin-
gency, the ideal of non-domination avoids it. For if you are not dom-
inated by anyone else, if you are not subject to a capacity for arbitrary
interference by anyone else, then it follows that the non-interference
you enjoy in the actual world, you enjoy with a certain resilience or
security. In the scenario just envisaged, the non-interference you enjoy
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is non-secure, precisely because there are powerful individuals about
who can interfere with you: if they do not interfere, that is because
they happen to like you, or you happen to be able to avoid them or
placate them. But the most crucial difference between enjoying non-
domination and enjoying mere non-interference is precisely that no
individuals have this sort of power over you. Were other individuals to
take against you—were you to become less likeable, less cunning, or
whatever—still that would make no difference to the non-interference
you enjoy; you would be protected against any interference that they
might come to contemplate.

When you are not dominated, then, you enjoy the absence of inter-
ference by arbitrary powers, not just in the actual world, but in the
range of possible worlds where contingencies of the kind mentioned
have a different, less auspicious setting. Those who are attached to the
ideal of non-interference value the fact of having choice—the fact of
non-interference—whether the choice is dominated or not; those who
embrace the ideal of non-domination value the fact of having undom-
inated choice, but not necessarily the fact of having choice as such.
They do not mind the lack of choice that results from non-arbitrary
interference and they may despise the sort of choice that you enjoy by
grace of your own cunning or charms or ingratiation, seeing it as a
demeaning and despicable bequest. The first group focus on the quan-
tity of choice available, no matter what kind of choice is involved; the
second are interested only in choice of the right, undominated quality.

So much for my argument that the dichotomy between the ideals of
non-interference and self-mastery leaves space, and indeed saliently
leaves space, for a third possibility: the ideal of non-domination. But
one further question. Is it plausible to think of this as an ideal of free-
dom or liberty: as an ideal, specifically, of political and social liberty?
In particular, is this plausible for someone who is prepared to describe
the conditions of non-inteference and self-mastery as ideals of free-
dom?

The plausibility of describing non-domination as an ideal of liberty
appears in the fact that, as there are structural commonalities in the
rival conceptions of free will (O’Leary-Hawthorne and Pettit 1996),
so there is a structure in common to the conception of political liberty
as non-domination and the negative conception of political liberty (see
MacCallum 1967). When a person is free in the sense of negative
liberty they are exempt from interference in the things they do—
exempt from intentional coercion or obstruction—where exemption
means that they enjoy the absence of such interference. When
a person enjoys non-domination, they are exempt from arbitrary
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interference in the things they do, where exemption now means that
others are unable to interfere with them in that way. The constraint
from which exemption is given is not interference of any sort, just
arbitrary interference. And the exemption given involves not just the
absence of the interference but the incapacity of others to practise it: if
you like, the resilient absence of the interference.

Do these variations on the condition of non-interference give us an
alternative that it is also plausible to describe as an ideal of liberty? Is
it plausible to say that there is a way of speaking of political and social
freedom such that non-domination is both necessary and sufficient for
freedom in that sense? The necessity claim is that if a person is domi-
nated in certain activities, if he or she performs those activities in a
position where there are others who can interfere at their pleasure,
then there is a sense in which that person is not free. This can hardly
be denied, especially by somone who thinks that it is also plausible to
describe self-mastery as an ideal of freedom. It is similar to the claim
that in order for someone to be free in doing something, they must be
master of themselves; it requires, more weakly, that at least they must
not be subject to anyone else’s mastery.

The sufficiency claim is that if a person is not dominated in certain
activities—if they are not subject to arbitrary interference—then how-
ever much non-arbitrary interference or however much non-inten-
tional obstruction they suffer, there is a sense in which they retain their
freedom. This can hardly be denied, especially by somone who thinks
that it is also plausible to describe non-interference as an ideal of free-
dom. For it is only shghtly stronger than the claim that in order for
someone to be free in doing something it is sufficient that others do
not intentionally get in their way: that it does not matter if they are
subject to serious non-intentional obstacles, deriving from their own
incapacities or the recalcitrance of the natural world. If non-inten-
tional obstruction can be overlooked in one ideal of freedom, then
why not allow that another ideal may overlook the sort of interfer-
ence—the sort of intentional obstruction or coercion—that is non-
arbitrary, being required to track the agent’s interests and ideas? Such
non-arbitrary interference, after all, is saliently different from the
interference that someone can perpetrate at their own pleasure.!

! When someone is subject to natural or non-intentional obstacles, they may be
described under the conception of freedom as non-interference as not free—if you like, as
non-free—to do the things that are blocked, even though they are not strictly unfree to do
them: they do not suffer interference (Pettit 1989%). And when someone is subject either to
such obstacles or to corresponding forms of non-abitrary interference, then under the con-
ception of freedom as non-domination, as we shall notice in the next chapter, they can also
be said to be non-free—non-free but not unfree—in regard to the options in question.
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I conclude that not only is there a third alternative that is interme-
diate between the ideals of non-interference and self-mastery. It is also
perfectly plausible to think of this alternative condition, like the oth-
ers, as an ideal of political and social freedom. With these points estab-
lished, it is now time to return to the republican tradition, and to see
why that tradition should be associated with this third conception of
liberty and not with either of the other two.

II1. The republican conception of liberty is not a positive one

The standard way of reading the republican tradition, in conformity to
the Berlin—Constant framework, is as a tradition that prizes positive
liberty above all else, in particular the liberty of democratic participa-
tion. But while the republican tradition places a recurrent, if not
unfailing, emphasis on the importance of democratic participation, the
primary focus is clearly on avoiding the evils associated with interfer-
ence. This is a theme that has been developed recently in the work of
Quentin Skinner and some other historians of thought.?2 We need to
look into it before going on to raise the question of whether the stress
on the evils of interference went with a belief in freedom as non-
interference or, as I believe, with a belief in freedom as non-
domination.

The emphasis on the evils of interference was there already in the
originating, Roman conception of libertas. A number of writers make
the point (Wirszubski 1968; Nippel 1994) but perhaps Hanna Pitkin
(1988: 534-5) is the most emphatic. “The Roman plebs struggled not
for democracy but for protection, not for public power but for private
security. Of course they sought public, institutionalised guarantees of
that security. But libertas . . . was “passive”, “defensive”, “predomi-
nantly negative”.’ This refrain appears in the fact that while libertas, or
freedom, was equivalent by all account to civitas, or citizenship
(Wirszubski 1968: 3; Crawford 1993: 1), the Romans found no

2 'The point was first defended at any length by Skinner (1983; 1984), when he insisted
that republicans like Machiavelli did not have a positive conception of liberty but rather
one of a distinctively negative stamp (see too Spitz 19956: ch. 4; Patten 1996). But for
Skinner’s work I would never have thought to look to the republican tradition for the third
conception of liberty. My argument that republicans were concerned with non-domination
fits well with the spirit of that work, even if he expresses his view of Machiavelli and other
republicans by saying that they were concerned with liberty as non-inteference under dis-
tinctive assumptions about what that cause required. I am indebted to Skinner for drawing
my attention to the writings of Price and Priestley on which I rely heavily in developing
my argument; indeed, he also directed me to Paley’s writing about liberty which figures
importantly later in the chapter.
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difficulty in acknowledging that people in distant colonies could be
citizens, and could enjoy the freedom of citizens, without being able
to vote: these were known as cives sine suffragio, citizens without the
vote (Crawford 1993: 110).

The focus on the evil of interference remains in place in the work of
Machiavelli, the principal architect of republican thought in the early
modern world (Colish 1971: 349). The point has been argued tren-
chantly by Skinner (1983; 1984) and supported by other recent schol-
ars (Guarini 1990). As the Roman plebs, according to Pitkin, sought
protection or private security, so in general, Machiavelli says, people’s
eagerness for freedom comes of a desire, not to rule, but rather not to
be ruled (Machiavelli 1965: 204). ‘A small part of them wishes to be
free 1n order to rule; but all the others, who are countless, wish free-
dom 1in order to live in security. For in all republics, in whatever way
organised, positions of authority cannot be reached by even forty or
fifty citizens’ (Machiavelli 1965: 237).3

What is the benefit to a person of living freely, living in security?
Machiavelli (1965: 236) answers: ‘the power of enjoying freely his pos-
sessions without any anxiety, of feeling no fear for the honor of his
women and his children, of not being afraid for himself’. This benefit
may be best secured for Machiavelli under democratic conditions
(1965: 315) but he is clear that it may also be attained in monarchies, as
when he invites the contemporary prince to survey the times when
things went well in post-republican Rome.

In those governed by good emperors, he will see a prince secure in the midst
of his secure citizens, the world full of peace and justice; he will see the Senate
with its authority, the magistrates with their honors, the rich citizens enjoying
their riches, nobility and virtue exalted; he will see the utmost tranquillity and
the utmost good, and on the other side all hatred, all license, corruption, and
ambition wiped out; he will see golden days, in which every man can hold and
defend what opinion he wishes. (Machiavelli 1965: 222; see too Colish 1971.)

This focus on avoiding interference rather than on achieving parti-
cipation remains in place in the later republican tradition which
Machiavelli did so much to shape. While James Harrington follows
Machiavelli in regarding democratic controls as important for liberty,
he clearly sees people’s liberty as consisting in something distinct from
participation in government. When freemen or citizens ‘attain unto

3 Pasquale Pasquino argues in a forthcoming work that Machiavelli has two conceptions
of freedom, one for the powerful and one for the ordinary people. If he is right, then we
should think of Machiavelli as embracing the non-positive notion of liberty only as an ideal
for ordinary people. I am grateful to Pasquino for pointing out this possibility, and for
drawing my attention to the work by F. W. Maitland that is mentioned later in this section.
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liberty’, he says, what they achieve is ‘to live of themselves’ (1992: 75;
see too Maitland 1981: 109-10; Nippel 1994: 21). Sometimes
Harrington actively downplays popular democracy. “The spirit of the
people is no wise to be trusted with their liberty, but by stated laws or
orders; so the trust is not in the spirit of the people, but in the frame of
those orders’ (Pocock 1977: 737). The distrust evinced in this remark
is echoed in contemporary republicans such as John Milton, who
actively shuns ‘the noise and shouting of a rude multitude’ (Worden
1991: 457) and, a little later, Algernon Sydney (1990: 189) who says of
‘pure democracy’: ‘I know of no such thing; and if it be in the world,
have nothing to say for it.”

The emphasis on the importance of avoiding interference and
attaining personal independence recurs in the writings of the com-
monwealthmen that Harrington influenced, including those who
inspired and championed the American Revolution. A good expres-
sion of the emphasis is in Cato’s Letters.

True and impartial Liberty is therefore the Right of every Man to pursue the
natural, reasonable, and religious Dictates of his own Mind; to think what he
will, and act as he thinks, provided he acts not to the Prejudice of another; to
spend his own Money himself, and lay out the Produce of his Labour his own
Way; and to labour for his own Pleasure and Profit.” (Trenchard and Gordon
1971: 1i. 248)

In the later commonwealthman tradition, there is a growing stress
on the importance of democratic decision-making: quite rightly, as T
shall argue in the second part of the book. A Whig defender of the
American cause, Richard Price (1991: 25), argued that, if those in gov-
ernment ‘are subject to no control from their constituents, the very
idea of liberty will be lost and the power of choosing representatives
becomes nothing but a power, lodged in a few, to choose at certain
periods a body of masters for themselves and for the rest of the com-
munity’. But neither Price nor anyone in this camp defined liberty by
participatory access to democratic controls. It is true that Joseph
Priestley, a close friend of Price’s , described the democratic power of
voting as political liberty; but he distinguished between political and
civil liberty and argued, like Price, that such a power was a means, and
not necessarily an indispensable means, to civil liberty: ‘the more
political liberty a people have, the safer is their civil liberty’ (Priestley
1993: 33; cf. 141).

As it was for Priestley and Price, so it was for others. ‘Republican
government’, Tom Paine (1989: 168) wrote in 1792 , “is no other than
government established and conducted for the interest of the public, as
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well individually as collectively. It is not necessarily connected with
any particular form, but it most naturally associates with the repre-
sentative form, as being best calculated to secure the end for which a
nation is at the expense of supporting it.” The authors of the Federalist
Papers built representative democracy into the definition of a republic
(Madison et al. 1987: 126). But they too insisted that democratic rep-
resentation was only one of a number of ways of furthering ‘civil lib-
erty’; like the separation of powers they placed it in the catalogue of
‘powerful means by which the excellencies of republican government
may be retained and its imperfections lessened or avoided” (Madison
et al. 1987: 119).

The important point to notice, then, is that the writers at whom we
have been looking, the writers who identify with the broad republican
tradition of thinking, take liberty to be defined by a status in which the
evils associated with interference are avoided rather than by access to
the instruments of democratic control, participatory or representative.
Democratic control is certainly important in the tradition, but its
importance comes, not from any definitional connection with liberty,
but from the fact that it is 2 means of furthering liberty.

One qualification. While it is true that republican thinkers in gen-
eral regarded democratic participation or representation as a safeguard
of liberty, not as its defining core, the growing emphasis on democracy
did lead some individuals away from traditional alignments and
towards the full populist position of holding that liberty consists in
nothing more or less than democratic self-rule. However republican
and attractive his views in other respects (Spitz 1995a), Rousseau is
probably responsible for having given currency to such a populist
view. The populist twist was a new development, and attained its full
form only when the ideal of democratic self-rule came to be held up as
the main alternative, or at least the main alternative among notions of
liberty, to the negative ideal of non-interference. To think of the
republican tradition as populist, as of course many have done, would
be to sustain the very dichotomy that has rendered the republican ideal
invisible.

In an early work, unpublished during his lifetime, the great histor-
ian F. W. Maitland told a story of the rise of the democratic emphasis
which reinforces this claim nicely. He argued that the rising commit-
ment to democracy from the seventeenth century on—the conven-
tional theory of government, as he described it—was motivated by a
concern to remove arbitrary power from the state, but that it tended
to lead, ultimately, to an affirmation of majoritarian democracy which
was inconsistent with such a concern.
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If the conventional theory leads to an ideally perfect democracy—a state in
which all that the majority wishes to be law, and nothing else, is law—then it
leads to a form of government under which the arbitrary exercise of power is
most certainly possible. Thus, as it progresses, the conventional theory seems
to lose its title to be called the doctrine of civil liberty, for it ceases to be a
protest against arbitrary forms of restraint. (Maitland 1981: 84).

IV. The republican conception of freedom as non-domination:
the liberty-versus-slavery theme

So much by way of arguing that the main figures in the republican tra-
dition were not concerned primarily with liberty in the positive sense
of democratic participation but rather with liberty in a sense opposed
to interference. We come now, however, to the crucial question. Did
the republican emphasis on the importance of avoiding interference
come of a belief in freedom as non-interference or of a belief in
freedom as non-domination? I shall argue that it came of a belief in
freedom as non-domination.

There are two grounds for thinking that the conception of liberty as
non-domination is the view of liberty that we find in the republican
tradition. The first is that in the republican tradition, by contrast with
the modernist approach, liberty is always cast in terms of the opposi-
tion between liber and servus, citizen and slave. The condition of lib-
erty is explicated as the status of someone who, unlike the slave, is not
subject to the arbitrary power of another: that is, someone who is not
dominated by anyone else. Thus, the condition of liberty is explicated
in such a way that there may be a loss of liberty without any actual
interference: there may be enslavement and domination without inter-
ference, as in the scenario of the non-interfering master.

In the present section I explore this ground for thinking that the
conception of liberty as non-domination is the republican view. I turn
to the second ground in the next section. The second ground is that
liberty is explicated within the republican tradition in such a way that
not only can liberty be lost without actual interference; equally, inter-
ference may occur, under the scenario of the non-mastering interferer,
without people being rendered thereby unfree. The non-mastering
interferer envisaged by republicans, as we shall see, was the law and
government that obtains in a well-ordered republic.

The republican tradition is unanimous in casting freedom as the
opposite of slavery, and in seeing exposure to the arbitrary will of



32 Republican Freedom

another, or living at the mercy of another, as the great evil. The con-
trary of the liber or free person in Roman, republican usage was the
servus or slave. Whereas the slave lived at the beck and call of a master,
the free person enjoyed a status at the other extreme. The free person
was more than a servus sine domino, a slave without a master, who
might be picked upon by anyone; the iber was, of necessity, a civis or
citizen, with all that that implied in the way of protection against inter-
ference (Wirszubski 1968). This opposition between slavery or servi-
tude on the one hand and freedom on the other is probably the single
most characteristic feature of the long rhetoric of liberty to which the
experience of the Roman republic gave rise (Patterson 1991). It is
significant, because slavery is essentially characterized by domination,
not by actual interference: even if the slave’s master proves to be
entirely benign and permissive, he or she continues to dominate the
slave. Contrasting liberty with slavery is a sure sign of taking liberty
to consist in non-domination rather than in non-interference.

Machiavelli is one of those who gives pride of place to the
liberty—servitude opposition, identifying subjection to tyranny and
colonization as forms of slavery (Colish 1971: 333). We find him con-
trasting those cities that live in freedom, for example, and those that
live in slavery. All cities and provinces that live in freedom anywhere
in the world, he says, make very great gains.

They do so because their populations are larger, since marriages are freer and
more attractive to men, and each man gladly begets those children he thinks
he can bring up, without fear that his patrimony will be taken from him; he
knows not merely that they are born free and not slaves but that by means of
their abilities they can become prominent men . . . The opposite of all these
things happens in those countries that live as slaves. (Machiavelli 1965: 33)

But it is in the English and American developments of the repub-
lican heritage that the polarized language of freedom and servitude,
freeman and slave, really comes into its own. James Harrington (1992:
269) marks the contrast in the context of stressing the need for a per-
son to have material resources if they are to be free: “The man that can-
not live upon his own must be a servant; but he that can live upon his
own may be a freeman.” For Harrington, the ultimate in unfreedom is
having to live at the will of another—the arbitrary will of another—in
the manner of the slave; the essence of freedom is not to have to endure
such dependence and vulnerability. He uses this language to mark the
contrast between someone who lives in Turkey, subject to arbitrary
rule, for example, and the citizen of republican Lucca: ‘the greatest
bashaw is a tenant, as well of his head as of his estate, at the will of his
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lord, the meanest Lucchese that hath land is a freeholder of both’
(Harrington 1992: 20). The crucial phrase here is ‘at the will of his
lord’: no matter how permissive the lord is, the fact of depending on
his grace and favour, the fact of living under his domination, entails an
absence of freedom.
The commonwealthman tradition that Harrington influenced gave
a large role to the freedom-slavery opposition. Thus, Algernon
Sydney (1990: 17), could write in the 1680s: ‘liberty solely consists in
an independency upon the will of another, and by the name of slave we
understand a man, who can neither dispose of his person nor goods,
but enjoys all at the will of his master.” And in the following century,
the authors of Cato’s Letters could give a characteristically forceful
statement to the theme.

Liberty is, to live upon one’s own Terms; Slavery is, to live at the mere Mercy
of another; and a Life of Slavery is, to those who can bear it, a continual State
of Uncertainty and Wretchedness, often an Apprehension of Violence, often
the lingering Dread of a violent Death. (Trenchard and Gordon, 1971: ii.
249-50)

This theme was repeated, not just by others in this Whig tradition,
but even in the work of Tories like Lord Bolingbroke. Whether for
sincere or strategic reasons, he invoked most of the Whig themes in
criticism of the Whig government of Sir Robert Walpole (Skinner
1974; Pagden 1987). Prominent among those themes was the insistence
that the history of liberty is the history of enslavement and eman-
cipation. As Quentin Skinner (1974: 117) writes in exposition of
Bolingbroke: ‘to study the cause of liberty and its loss is inevitably to
study the history of the various European countries which have passed
from a state of popular freedom into the slavery of absolutism.’

Most commonwealthmen in the early eighteenth century used the
rhetoric of liberty and servitude in celebrating emancipation from
Stuart absolutism and in criticizing the domestic machinations of gov-
ernment. It did not matter to the commonwealthman that the govern-
ment he attacked was Whig; power was always dangerous and power
always needed to be watched (Robbins 1959: 120). But as the eight-
eenth century developed, a new cause of commonwealthman concern
came into view: the cause of the American colonies, and in particular
their claims against taxation by a government over which they had no
control. Here, clearly, were people who lived at the mercy of an alien
and potentially arbitrary will: the will of the British Parliament. Here,
as the votaries of the tradition saw it, were a people in the chains of
slavery, a people unfree.
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One of the more moderate spokesmen for this point of view was
Joseph Priestley. Here is his statement in 1769 of the American com-
plaint against new proposals for certain duties.

Q. What is the great grievance that those people complain of? A. It is their
being taxed by the parliament of Great Britain, the members of which are so
far from taxing themselves, that they ease themselves at the same time. If this
measure takes place, the colonists will be reduced to a state of as complete
servitude, as any people of which there is an account in history. For by the
same power, by which the people of England can compel them to pay one
penny, they may compel them to pay the last penny they have. There will be
nothing but arbitrary imposition on the one side, and humble petition on the
other. (Priestley 1993: 140)

If Priestley’s statement seems extreme, it pales beside the writings of
Richard Price, and beside the comments on the American side of the
Atdlantic. Price (1991: 85) saw the situation of the Americans in the
most Jurid of colours, contrasting it with that of free citizens who are
subject to no arbitrary controls. ‘Like cattle inured to the yoke, they
are driven on in one track, afraid of speaking or even thinking on the
most interesting points, looking up continually to a poor creature who
is their master, their powers fettered, and some of the noblest springs
of action in human nature rendered useless within them.’

What Priestley and Price were writing in England was comple-
mented in full, and in the full-dress imagery of freedom versus slavery,
in America (Bailyn 1965; Reid 1988). One passage must suffice to illus-
trate the theme; it is an instruction voted by the town of Boston in
May 1772.

An exterior Power claims a Right to govern us, and have for a number of
Years been levying an illegal tax on us; whereby we are degraded from the
rank of Free Subjects to the despicable Condition of Slaves. For its evident to
the meanest Understanding that Great Britain can have no Right to take our
Moneys from us without our consents unless we are her Slaves. (quoted Reid

1988: 92)

This discussion of the liberty—servitude theme in the republican tra-
dition should serve to support the claim that freedom is conceived of
there as non-domination, not as non-interference. For it is a common-
place of the tradition that masters may be kindly and may not actually
interfere with their slaves. Algernon Sydney (1990: 441) could write,
for example, in the late 1600s that ‘he is a slave who serves the best and
gentlest man in the world, as well as he who serves the worst’. And
Richard Price (1991: 77-8) could add in the century following:
‘Individuals in private life, while held under the power of masters,
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cannot be denominated free, however equitably and kindly they may
be treated.” But if even the slave of a kindly master—the slave who suf-
fers no interference—is unfree, then freedom must require the absence
of domination, not just the absence of interference.

This line of thought is more or less explicit in the complaint that
Priestley brings on behalf of the American colonists. Itis a proof of the
unfreedom of the Americans, as he puts it, that the Parliament of Great
Britain could arbitrarily tax them for their last penny, even though it
now only taxes them for one penny and even though, he might have
added, it is unlikely ever to try and tax them for their last penny. The
mere fact of being exposed to such a capacity on the part of others, the
mere fact of being dominated in that way, meant for Priestley that
the Americans were unfree (see too Paine 1989: 24-5).

V. The republican conception of freedom as non-domination:
the law-and-liberty theme

I have been arguing that under the republican conception of liberty, in
partlcular under the republican way of contrasting liberty with slav-
ery, it is possible for liberty to be lost without actual interference. This
is a first ground for thinking that the conception casts liberty as non-
domination, not as non-interference. We turn now to the second
ground for holding by that view. This is that under the republican con-
ception of liberty it is equally true that interference can occur without
any loss of liberty. In particular, interference occurs without any loss
of liberty when the interference is not arbitrary and does not represent
a form of domination: when it is controlled by the interests and opin-
ions of those affected, being required to serve those interests in a way
that conforms with those opinions.

Where the domination-without-interference theme is associated
with the republican belief in the domination exercised by the non-
interfering master, the interference-without-domination motif comes
out in the republican emphasis on the fact that while the properly con-
stituted law—the law that answers systematically to people’s general
interests and ideas—represents a form of interference, it does not com-
promise people’s liberty; it constitutes a non-mastering interferer.
Republicans do not say, in the modernist manner, that while the law
coerces people and thereby reduces their liberty, it compensates for
the damage done by preventing more interference than it represents.
They hold that the properly constituted law is constitutive of liberty
in a way that undermines any such talk of compensation: any such talk
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of taking one step backwards in order to take two forward. According
to the earliest republican doctrine, the laws of a suitable state, in par-
ticular the laws of a republic, create the freedom enjoyed by citizens;
they do not offend against that freedom, even in a measure for which
they later compensate.

The line taken by republicans comes out in their conception of free-
dom as citizenship or civitas. Citizenship is a status that exists, of
necessity, only under a suitable regime of law: as one commentator on
the republican tradition says, ‘the main feature of the civitas is the rule
of law’ (Viroli 1990: 149). But citizenship and freedom are represented
as equivalent to one another by all republicans, under the established
Roman precedent: ‘at Rome and with regard to Romans full liberzas 1s
coterminous with civitas” (Wirszubski 1968: 3; see too Crawford 1993:
1). And so freedom is seen in the republican tradition as a status
that exists only under a suitable legal regime. As the laws create the
authority that rulers enjoy, so the laws create the freedom that citizens
share.

The laws only do this, of course, so long as they respect people’s
common interests and ideas and conform to the image of an ideal law:
so long as they are not the instruments of any one individual’s, or any
one group’s, arbitrary will. When the laws become the instruments of
will, according to the tradition, then we have a regime—say, the
despotic regime of the absolute king—in which the citizens become
slaves and are entirely deprived of their freedom. Each of them lives,
in Harrington’s phrase, ‘at the will of his lord’; each of them is wholly
dominated by the unconstrained power of the individual or group in
command.

The republican view that the laws create people’s freedom makes
sense if freedom consists in non-domination. Good laws may relieve
people from domination—may protect them against the resources or
dominium of those who would otherwise have arbitrary power over
them—without themselves introducing any new dominating force:
without introducing the domination that can go with governmental
imperium. The political authorities recognized by the laws represent
potential dominators, but the recurrent republican idea is that these
will themselves be suitably constrained—they will have no arbitrary
power over others—under a proper constitution: say, where suitable
mechanisms of representation, rotation of office, separation of
powers, and the like are in place (Oldfield 1990). While the law neces-
sarily involves interference—while law is essentially coercive—the
interference in question is not going to be arbitrary; the legal author-
ities will be entitled and enabled to interfere only when pursuing the
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common interests of citizens and only when pursuing these in a man-
ner that conforms to the opinions received among the citizenry.

It is not only the republican equation of freedom with citizenship—
and the view, therefore, that the laws help to create freedom—that
makes good sense if freedom 1s non-domination. So does the associated
republican claim that the conditions under which a citizen is free are
one and the same as the conditions under which the city or state is free
(cf. Harrington 1992: 8). Suppose the laws and customs suffice to con-
strain those within and without a society who would wield arbitrary
power over others; and suppose that they do not introduce arbitrary
powers in their own right. We may say that those who live under that
dispensation are free. Or we may say, with equal justice, that the dis-
pensation represents a free polity, a free mode of organization and
government. It is perfectly intelligible why the concern of republicans
should as often focus on how to achieve the free body politic as on
how to achieve freedom for individuals.

The republican view that law is or can be creative of liberty was
forcefully challenged in the seventeenth century by Thomas Hobbes.
While he belonged to an absolutist tradition that had been developing
for some time, Hobbes found a way of countering republican ideas
that was quite original and, in the long run, influential (Tuck 1993).

Hobbes begins by presenting freedom, not as non-domination, but
rather as non-interference. ‘A Free-Man’, he wrote in Leviathan, ‘is
he, that in those things, which by his strength and wit he is able to do,
is not hindered to doe what he has a will to’ (Hobbes 1968: 262).
People are hindered and rendered strictly unfree for Hobbes only so
far as they are physically coerced. But he allows that there is also a
sense in which people are rendered unfree by bonds that coerce by
threat, not by physical means: these are ‘made to hold, by the danger,
though not by the difficulty of breaking them’ (Hobbes 1968: 264).
The upshot, then, is that liberty consists in the absence of coercion:
liberty proper in the absence of physical coercion, liberty in the
broader sense—the liberty of subjects, as he calls it—in the absence of
coercion by threat (on Hobbes on liberty, see Skinner 19904).

This way of conceiving of liberty—and it was a great novelty in its
time—led Hobbes to argue that law is always itself an invasion of peo-
ple’s liberty, however benign in the long term. He observes that free-
dom in the sense of non-coercion—freedom, as he sees it, in the
relevant sense—is always invaded by the coercive laws imposed by a
state, whatever the nature of that state. The upshot is that people only
have freedom in the silence of the laws; they have freedom only where
law does not intrude. “The Liberty of a Subject, lyeth therefore only in
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those things, which in regulating their actions, the Sovereign hath
pretermitted’ (Hobbes 1968: 264).

This observation enabled Hobbes to ridicule the republican idea that
there is some special sense in which the citizen of a republic is free and
the subject of a despotic regime is not, or indeed a special sense in which
the republic is a free body politic, the despotism an unfree one. In each
of these two sorts of state, the subject has freedom in the same sense: in
the sense of not being entirely coerced by the law. And each of these two
sorts of state is itself free only in a shared sense: in the sense of being free
to resist or invade other states. Hobbes makes the points in setting up a
contrast between republican Lucca and despotic Constantinople.

There is written on the Turrets of the city of Luca in great characters at this
day, the word LIBERTAS; yet no man can thence inferre, that a particular
man has more Libertie, or Immunitie from the service of the Commonwealth
there, than in Constantinople. Whether a Commonwealth be Monarchical, or
Popular, the Freedome is still the same. (Hobbes 1968: 266)

Hobbes issued a powerful challenge to the republican tradition of
thinking in setting out this understanding of freedom, and this impli-
cation for the relation between law and liberty. His own ultimate end
was the defence of authoritarian government, and it served his pur-
poses well to be able to argue that no set of laws was particularly asso-
ciated with liberty; it meant that the laws of an authoritarian Leviathan
could not be faulted on traditional republican grounds and that his
case for such a state could be given a decent hearing: it would not be
laughed out of court. Hobbes was widely read over the following cen-
tury or so, but it is striking that most of his readers stuck with the
republican way of thinking. The most outstanding exception is
another authoritarian thinker, though one of a different stripe from
Hobbes. Sir Robert Filmer held that perfect liberty would require the
absence of laws, ‘for it is no law except it restrain liberty’ (Filmer 1991:
268). ‘But such liberty’, he then argued, ‘is not to be found in any com-
monweal, for there are more laws in popular estates than anywhere
else, and so consequently less liberty’ (p. 275).

The challenge thrown out by Hobbes was taken up with confidence
and gusto on the republican side, both by Harrington and by others
(Gwyn 1965: 12). Harrington addressed it a few years after the publi-
cation of Leviathan in his Oceana. Having quoted the passage about
Lucca and Constantinople, he goes on to ridicule what he took to be
Hobbes’s argument:

The mountain hath brought forth and we have a little equivocation! For to
say that a Lucchese hath no more liberty or immunity from the laws of Lucca
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than a Turk hath from those of Constantinople, and to say that a Lucchese
hath no more liberty &y the laws of Lucca than a Turk hath by those of
Constantinople, are pretty different speeches. (Harrington 1992: 20)

For Harrington, liberty in the proper sense is liberty by the laws—this
is liberty in the sense of citizenship—whereas liberty from the laws is
something of little significance. We can speak of liberty from the laws
with any government whatsoever, he says, but we can speak of liberty
by the laws only with some states: only, in effect, with republics and
their like. He underlines his message with a contrast to which we have
already drawn attention: ‘it is known that whereas the greatest bashaw
is a tenant, as well of his head as of his estate, at the will of his lord, the
meanest Lucchese that hath land is a freeholder of both, and not to be
controlled but by the law.” The idea is that in Lucca the law makes a
citizen free, by ensuring that no one has arbitrary power over them;
and this in stark contrast to what happens with the subject, even the
bashaw, in Constantinople.

But what if the law of Lucca itself represents the imposition of arbi-
trary will? Harrington supposes, in the favoured, republican phrase,
that the law of Lucca is an ‘empire of laws, and not of men’
(Harrington 1992: 8). More specifically, as he goes on to stipulate, it is
a law “framed by every private man unto no other end (or they may
thank themselves) than to protect the liberty of every private man,
which by that means comes to be the liberty of the commonwealth’.
Harrington does two things in this added stipulation. First, he makes
clear that if there is freedom by the laws in Lucca, then that is because
the laws are framed by individuals for the protection or liberty of indi-
viduals: this, or they only have themselves to blame; this, in his own
words, or they may thank themselves. And second, he makes clear that
when we speak of the freedom of the commonwealth of Lucca, we do
not mean, pace Hobbes, that the commonwealth is free to resist or
defend other states, but that it is a state where the laws are fitted to cre-
ate freedom for their citizens.

The Whig or commonwealthman tradition, and the tradition that
led ultimately to the American Revolution, came down decisively on
the side of Harrington in this exchange with Hobbes. In that tradition,
as we have seen, it is domination or slavery, not just any sort of coer-
cion, that is presented as the opposite of liberty. And in that tradition,
as a consequence, there is little or no suggestion that law necessarily
reduces the liberty of those who live under it; on the contrary, the right
sort of law is seen as the source of liberty.*

* One apparent (and perhaps only occasional) dissident is Algernon Sydney. He sees lib-
erty in the republican vein as ‘an independency upon the will of another’ (1990: 17) but he
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John Locke is a good representative of the commonwealth tradition,
though the originality of his rational, contractarian perspective gives
him a special status (Robbins 1959: 58-67; Tully 1993). And Locke is
clearly on Harrington’s side in the debate about law and liberty. He
argues for a ‘freedom from Absolute, Arbitrary Power’ as the essential
thing, and the thing that marks the contrast with slavery (Locke 1965:
325). And in explicit opposition to Filmer, he sees law as creative of
freedom: ‘that ill deserves the Name of Confinement which serves to
hedge us in only from Bogs and Precipices . . . the end of Law is not to
abolish or restrain, but to preserve and enlarge Freedom’ (Locke 1965:
348).5

Richard Price (1991: 27) is particularly forthright on the theme of
law—or, more generally, government—and freedom. ‘It is the end of
all just government, at the same time that it secures the liberty of the
public against foreign injury, to secure the liberty of the individual
against private injury. I do not, therefore, think it strictly j just to say
that it belongs to the nature of government to entrench on private lib-
erty.” And again: ‘Just government, therefore, does not infringe liberty,
but establishes it. It does not take away the rights of mankind but pro-
tect[s] and confirm[s] them’ (p. 81). Price explicitly connects this view
on the relation between law and liberty with the view of liberty as
non-domination. ‘It is not . . . the mere possession of liberty that
denominates a citizen or a community free, but that security for the
possession of it which arises from such a free government as . . . takes
place, when there exists no power that can take it away’ (Price 1991:
82),

Price’s views on liberty and law, or more generally liberty and
authority, were commonplace in eighteenth-century England and
America. The general opinion was that without law there was no lib-
erty—no liberty in the proper, civil sense—and that the legal dispen-
sation under the received constitution of England was especially well
suited to the production of liberty. Caleb Evans (1775: 20) put the
point nicely. ‘Such is the excellent nature of the British constitution
that the voice of its laws is the voice of liberty. The laws of England are
the laws of liberty’. Evans’s sentiment would have been second nature
to anyone familiar, as many were, with Montesquieu’s comments on
appears to think that social life invariably compromises the sort of independency available

outside of society (p. 31): this, perhaps, because he is unusual among republicans in hold-
ing that all governments have an “arbitrary power’ (p. 570).

5 While Locke shows signs of being moved by the republican consideration mentioned
in the text, his view that law does not infringe liberty may also be influenced by the view
(a) that being free is being subject to reason and () that the law ideally represents the rule
of reason.
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England, published in the 1740s: ‘the one nation in the world whose
constitution has political liberty for its direct purpose’ (Montesquieu
1989: 156). Montesquieu was widely read in eighteenth century
England and America, and he had deeply influenced the canonical
commentary on the laws of England that Sir William Blackstone had
published in the 1760s. Blackstone (1978: 126) himself wrote: ‘laws,
when prudently framed, are by no means subversive but rather intro-
ductive of liberty; for (as Mr Locke has well observed) where there is
no law there is no freedom.’

VI. The rise of liberty as non-interference

So much for the argument that the republican tradition conceived of
liberty as non-domination, not as non-interference. Proponents of the
two conceptions of freedom will agree that people are unfree where
there is interference and domination and they will agree, equally, that
people are free where there is neither interference nor domination. The
cases that distinguish them are those in which interference and domi-
nation diverge: first, the non-interfering master scenario, where there
is no interference but there is domination; second, the scenario of the
non-mastering interferer—the ideal law—where there is interference
but no domination. What we have observed in the argument of the last
two sections is that republicans view both scenarios in the way that fits
with freedom as non-domination. The kindly master does deprive
subjects of their freedom, dominating them without actually interfer-
ing. The well-ordered law does not deprive subjects of their freedom,
interfering with those subjects but not dominating them.

We have seen that Hobbes was the first to identify freedom, not
with non-domination, as in the republican tradition, but with non-
interference: with the absence of physical coercion and coercion by
threat. And we have seen that, by doing this, he was able to challenge
the republican idea that liberty is the product of republican—or if not
republican, certainly non-authoritarian—laws. But I have mentioned
only one person who followed Hobbes in this line of thought: another
authoritarian, Sir Robert Filmer. So when did the Hobbesian notion of
liberty gain popular currency? When did freedom as non-interference
displace the ideal of freedom as non-domination?

The notion of freedom as non-interference first became prominent,
so I suggest, in the writings of a group of thinkers who had an inter-
est, like Hobbes and Filmer, in arguing that all law is an imposition and
that there is nothing sacred from the point of view of liberty about
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republican, or even non-authoritarian, government. The group I have
in mind were all opposed to the cause of American independence and,
in particular, to the republican rhetoric in which that cause was artic-
ulated.

Perhaps the best example of someone who took this line is John
Lind, who worked in the mid-1770s as a pamphleteering defender of
the Prime Minister, Lord North. Lind argued systematically against
the cause of American independence in a number of publications,
including an attack on the views of Richard Price, published anony-
mously as Three Letters to Dr Price (Lind 1776). Although he does not
mention Hobbes, his starting point is the central Hobbesian assump-
tion that liberty is ‘nothing more or less than the absence of coercion’
(p. 16), where coercion may be physical or moral: may involve physi-
cal restraint or constraint, or the restraint or constraint associated with
‘the threat of some painful event’ (p. 18). Lind is quite clear that under-
standing liberty in this fashion means replacing the liberty—slavery
opposition that he finds in Price’s work with a quite different contrast
between liberty on the one hand and restraint or constraint—in a
word, interference—on the other.

The Hobbesian conception of liberty leads Lind, as it led Hobbes,
to maintain that all law infringes on people’s liberty. ‘All laws are coer-
cive; the effect of them is either to restrain or to constrain; they either
compel us to do or to forbear certain acts. The law which secures my
property, is a restraint upon you; the law which secures your property,
is a restraint upon me’ (p. 24). The supreme power in a free country—
the legislature—protects the liberty of each, according to Lind, but
only so far as it restrains or constrains others; by such restraint or con-
straint it gives each liberty ‘against all other subjects upon whom the
law does operate’ (p. 70).

Hobbes used his conception of liberty to argue that the subjects of
his Leviathan are going to be no worse off in terms of liberty—he
thought they would be much better off in other terms—than the citi-
zens of republican regimes; people in each dispensation would have
freedom in the one and only sense of being left some areas of discre-
tion by the law. And now Lind uses the conception to argue, in simi-
lar vein, that British subjects in the American colonies are no less, and
no more, free than their counterparts in Britain itself. There is nothing
inherently opposed to freedom in a colonial system of law.

He maintains that, in the American case, “We are not enquiring into
the authority which one state may exercise over another state, but into
the authority which one part of a community, called governors, may
exercise over another part of that same community, called subjects’
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(p- 112). And he then points out that, far from its being the case that
Americans are in the position of slaves, subject in Price’s words to ‘a
dreadful power’ that they can in no way control, they are in exactly the
same pass as people in Britain itself. ‘Dreadful as this power may be,
let me ask you, Sir, if this same power is not exercised by the same per-
sons over all the subjects who reside in all the other parts of this same
empire?—It 1s’ (p. 114).

Consistently with not making slaves of the American colonists, of
course, British rule might not have done very well by those colomsts,
it might not have produced much security or happmess as Lind
observes (p. 73). But on this front too he is sanguine. He insists that
British rulers have interests in common with American subjects, and
that ‘the interest of the British subjects, residing in America, must be
as dear to the members of the British parliament as the interests of the
British subjects, residing in Britain’ (p. 124).

Lind was not the only pamphleteer to argue in such terms against
Richard Price and, more generally, against the cause of American inde-
pendence (see Hey 1776). But where did the ideas originate, given the
dominance of the commonwealthman tradition, and given the fact that
Hobbes was not a favoured authority: that Harrington had triumphed
decisively over him in that respect?

The problem of origin may not be as dramatic as we have made it
seem. It was customary in the eighteenth century, even within the
republican tradition, to distinguish proper, civil liberty from natural
liberty: from the liberty that people would enjoy in the state of nature
with which Hobbes and Locke had made people familiar (Blackstone
1978: 125-6). It would have been easy for most commonwealthmen to
admit that law restrains and thereby reduces natural liberty, because
natural liberty was not regarded as liberty proper; on the contrary, it
was associated with something taken to be inimical to the realization
of liberty proper: viz. licentiousness (Reid 1988: 34). The availability
of the category of natural liberty, however, may have made things
straightforward for those of a Hobbesian bent. It meant that they
could argue their point of view by identifying liberty with natural lib-
erty and by sidelining talk of civil liberty. Let liberty be associated
with natural liberty and Lind’s line of argument becomes readily avail-
able.

But whether or not this observation is correct, it is worth noting
that Lind and others were directly influenced in their anti-American
writing by exposure to someone who thought that he had made a great
breakthrough in coming to see liberty as the absence of coercion. This
is Jeremy Bentham, who was himself an opponent of the American,
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and later the French, Revolutions (Hart 1982: essay 3). Referring to
‘a very worthy and ingenious friend’ (p. 17), Lind acknowledged
Bentham’s influence on his conception of liberty, and did so as a result
of a complaint from Bentham that he had failed to mention him in an
earlier article of April 1776. Douglas Long (1977: 54) has drawn atten-
tion to a letter from Bentham to Lind in which he asks to be recog-
nized as the author of that conception of liberty, on the grounds that
the conception is ‘the cornerstone of my system’.

It may have been half a year or a year or more, I do not precisely recollect the
time, since I communicated to you a kind of discovery I had made, that the
idea of liberty, imported nothing in it that was positive: that it was merely a
negative one: and that accordingly I defined it ‘the absence of restraint’: I do
not believe I then added ‘and constraint’: that has been an addition of your
own.

The fact that Bentham could think his conception of liberty a kind
of discovery, and the fact that the conception appeared at a time when
it could serve an important ideological purpose—the critique of the
cause of American independence—suggests strongly that we were
right in saying that Hobbes’s notion of freedom had little influence
prior to the late eighteenth century: that up to then, the republican
notion of freedom as non-domination reigned more or less unchal-
lenged in the English-speaking world. It is as if the Hobbesian notion
had been put on the shelf of historical curiosities, only to be reclaimed
at a time when suddenly it promised to do important, ideological
work: to help in silencing complaints of servitude and domination—
complaints of unfreedom—f{rom those in Britain’s American
colonies.®

¢ Hobbes’s notion of freedom may have been influential outside the political domain, as
it certainly was in the work of Abraham Tucker, for example. Writing in the 1760s on mat-
ters of philosophy and theology, Tucker resorted to a Hobbesian conception of liberty—
though he does not mention Hobbes by name—in order to try to overcome the problem
of how ‘the dominion of Providence” can be consistent with human freedom. Since liberty
consists in the absence of ‘restraint or force’, he argues, it is consistent with divine planning
and foreknowledge; such divine intervention does not represent the sort of coercion that is
inimical to freedom (Tucker 1834: 541 {f.). This argument is reminiscent of Hobbes him-
self, (1968: 263), when he urges that there is no problem with free or unimpeded action
having been rendered necessary by its causal origin. Tucker’s use of the Hobbesian notion
of freedom may have influenced Bentham and Paley, who are discussed below; he was a
proto-utilitarian, after all, and he is recognized as a forerunner, even an authority, by Paley
(1825: pp. xv—xvi).
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VII. The triumph of freedom as non-interference

If the story so far is correct, then liberty as non-interference first
appeared in the writings of authoritarians like Hobbes and Filmer and
then achieved a certain popularity in the tracts of Tories who were
opposed to American independence. Hardly an auspicious debut. But
if the notion had relatively sordid origins, it quickly attained a
respectable status, not just among authoritarians and reactionaries, but
also among those who saw themselves as advancing the cause of
democracy and freedom.

One source of respectability, of course, would have been Bentham
himself. For as Bentham became more reformist and more progressive
in his thinking, as he came to shape radical English political thought
and as he came to think more positively of American independence, he
retained his conception of liberty as just the absence of coercion; he
may even be the one who did most to establish it as the modernist
notion. As Douglas Long (1977: 43) notes, ‘Bentham was to argue that
there was a sense in which a sovereign might enhance the value of sub-
jects’ liberties by his acts of regulation, but he was never to lose sight
of the fact that every act of regulation emanating from a sovereign was
destructive of liberty.” Bentham remained emphatic on the point. ‘As
against the coercion applicable by individual to individual, no liberty
can be given to one man but in proportion as it is taken from another.
All coercive laws, therefore . . . and in particular all laws creative of lib-
erty, are “as far as they go” abrogative of liberty’ (Bentham 1843: 503).

A second figure who would have been responsible for giving
currency and respectability to the new notion of freedom as non-
interference was William Paley, another utilitarian thinker who had
great influence in the nineteenth century. Paley may have been the
only writer in his time to recognize clearly the shift that was taking
place, the shift indeed for which he argued, from the received notion
of freedom as non-domination, freedom as security against interfer-
ence on an arbitrary basis, to freedom as non-interference. He sets out
his view with admirable clarity in The Principles of Moral and Political
Philosophy, first published in 1785 (Paley 1825).

Paley recognizes in this work that the usual notion of civil liberty,
the one that agrees with ‘the usage of common discourse, as well as the
example of many respectable writers’ (p. 357), is that of freedom as
non-domination. “This idea places liberty in security; making it to
consist not merely in an actual exemption from the constraint of use-
less and noxious laws and acts of dominion, but in being free from the
danger of having such hereafter imposed or exercised’ (p. 357; original
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emphasis). He says that writers who understand liberty as security in
this way tend to focus on the question of how best to guarantee against
the relevant danger and, in rehearsing the possible answers, he pro-
vides us with an overview of contemporary republican thinking (pp.
358-9; cf. Madison et al. 1987: 119).

Instead of this received notion of civil liberty Paley defends a view
that is clearly in the Benthamite camp. Laws are a restraint of private
will, he says, though some laws are better than others, doing more for
the public happiness: ‘the laws of a free people impose no restraints
upon the private will of the subject, which do not conduce in a greater
degree to the public happiness” (p. 355). Thus Paley holds out a picture
of liberty—or at least ‘personal liberty’, as he likes to say—in which
liberty requires nothing more or less than the absence of restraint, in
particular intentional restraint. He acknowledges that law is needed
for advancing such freedom overall, as it is required for furthering
freedom as non-domination, but he makes quite clear that when law
furthers liberty it does so despite itself taking liberty away. He argues:
“Ist, that restraint itself is an evil; 2ndly, that this evil ought to be over-
balanced by some public advantage; 3rdly, that the proof of this advan-
tage lies upon the legislature; 4thly, that a law being found to produce
no sensible good effects, is a sufficient reason for repealing it” (p. 355).

What are Paley’s grounds for defending the view that liberty—
personal liberty at least—is opposed to restraint of any kind, and that
law as such represents an invasion of such liberty? The question is
worth asking, because his book was so widely read in the nineteenth
century and because the considerations he raises were clearly influen-
tial with others as well.

One line of argument used by Paley is that those who take the alter-
native view, those who see liberty as security against arbitrary inter-
ference, are confusing means and end: ‘they describe not so much
liberty itself, as the safeguards and preservatives of liberty’ (p. 359).
This echoes a complaint of Bentham’s in one of his manuscripts: “That
which under the name of Liberty is so much magnified, as the invalu-
able, the unrivalled work of Law, is not liberty, but security’ (Long
1977: 74).7

7 In the course of defending a view of liberalism under which it encompasses the com-
monwealth tradition—see the Introduction—Stephen Holmes (1995: 245) argues that the
idea of physical and psychological security was important to liberals, and quotes Bentham
(1871: 97) to the effect that liberty is ‘a branch of security’. But the context from which
Holmes quotes makes it quite clear that Bentham is not there defending the view of liberty
as non-domination. ‘By creating obligations,” Bentham (1871: 94) writes in that context,
‘the law to the same extent trenches upon liberty’ (p. 94). Some liberals, Bentham included,
may have been concerned with security of non-interference in the probabilistic sense of
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A second theme that is present in Paley’s advocacy of liberty as non-
interference is also prominent in Bentham’s considerations (Long
1977: ch. 4), and indeed in Lind’s (1776: 25). This is the suggestion that
defining liberty as non-interference is scientifically more satisfying
than representing it as non-domination; it corresponds to the require-
ments of just reasoning or correct knowledge’ rather than those of

‘panegyric and careless declamation’ (Paley 1825: 359-60). The
definition does away with hyperbolic talk of slavery, for example: it
rejects ‘those popular phrases which speak of a free people; of a nation
of slaves; which call one Revolution the era of liberty, or another the
loss of it; with many expressions of a like absolute form’ (p. 356). The
new definition gives us an ideal which, unlike the established concep-
tion, is not always either fully present or completely absent but can be
realized in degrees (p. 356). Lind’s (1776: 25) ironic invective against
Price’s talk of slavery suggests a similar point. “Things must be always
at the maximum or minimum; there are no intermediate gradations:
what is not white must be black; all must be absorbed, or all must be
equally reflected’ (see too Hume 1994: essay 11).

But the third complaint that Paley makes against the notion of lib-
erty as non-domination is perhaps the most interesting from our point
of view. He argues that the ideal in question is excessively demanding
on government and does not represent a sensible goal to assign to the
state:

those definitions of liberty ought to be rejected, which, by making that essen-
tial to civil freedom which is unattainable in experience, inflame expectations
that can never be gratified, and disturb the public content with complaints,
which no wisdom or benevolence of government can remove. (p. 359)

It is difficult to know exactly what Paley had in mind in putting
freedom as non-domination in the ‘too hard’ basket. But the claim
that the ideal is excessively demanding fits well with the line—the
neo-republican line—that I mean to argue in the remainder of this
book. I agree with Paley that the republican ideal of freedom as non-
domination is indeed a very dense and demanding goal around which
to orientate our social and political institutions; it would support rad-
ical changes in traditional social life and it would legitimate recourse

wanting to increase expected non-interference rather than in the modal sense discussed
here: in the sense of wanting to increase people’s immunity against (arbitrary) interference,
even against the sort of (arbitrary) interference that the potential interferer—the person
who is not blocked from interfering—is unlikely to practise. They may have been con-
cerned with security in the sense of wanting to reduce involuntary risk—see Mill (1977:
294-5) for example—but not in the sense of wanting to reduce exposure to the power of
another. This issue will come up again later.
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to the law—to a non-dominating law—in the cause of making those
changes. But I disagree so far as I think that the state—the contempor-
ary state, not the sort of state that existed in his time—is well up to the
task of realizing such an ideal.

The density of the ideal of freedom as non-domination would not
have been a problem for premodern republican thought, since it went
without saying among premoderns that the state could aspire to
realize the ideal only for a small élite of males: the property-holding,
and indeed mainstream, males who made up the citizenry. Harrington
(1992: 269) was quite clear on the point: “The man that cannot live
upon his own must be a servant; but he that can live upon his own may
be a freeman.” But the density of the ideal of non-domination must
have seemed to represent a problem, as it came to be a more and more
general assumption in the eighteenth century—the century of
Enlightenment—that human beings are equal and should be equally
well served by their social and political institutions.

How could anyone expect the state to ensure that employees— ser-
vants, as they were—would enjoy a non-dominated status, when the
prevailing notion of employment or service entailed a subjugation to
the master’s will? The prevailing notion is well caught in a remark of
Sydney’s (1990: 548-9) in which he reveals why a servant cannot hope
to enjoy non-domination. ‘He must serve me in my own way, or be
gone if I think fit, tho he serve me never so well; and I do him no
wrong in putting him away, if either I intend to keep no servant, or
find that another will please me better’ (Sydney 1990: 548-9)

How could anyone expect the state to ensure that women would
enjoy such an non-dominated status when the received view was that
women were subject to the will of their father or husband (Pateman
1988)? How, for example, to meet the problem that Mary Astell (Hill
1986: 76) raised for republicans in the seventeenth century?

If all Men are born Free, how is it that all Women are born Slaves? As they
must be, if the being subjected to the inconstant, uncertain, unknown, arbi-
trary Will of Men, be the perfect condition of Slavery? And, if the Essence of

Freedom consists, as our Masters say it does, in having a standing Rule to live
by?®

John Lind unwittingly emphasizes these points when, in criticizing
Richard Price’s ideal of freedom as self-legislation—essentially, the
ideal of not being subject to the arbitrary will or legislation of
another—he argues that it would have absurd results for women and

8 On the significance of the charge, from Astell’s own point of view, see Springborg
(1995). My thanks to Jan Crosthwaite for suggesting I look at Astell’s work.
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servants. Arguing that Price cannot mean women to be ‘degraded to
slaves’, he draws what seems to him to be a reductio of Price’s position:
that women too must legislate for themselves: ‘Every woman is her
own legislatrix,” as he puts it in a mock slogan that is meant to mark
the absurdity of the proposal (Lind 1776: 40). And in another context
he points out that for Price, absurdly, servants must count as slaves:
must count as subject to the domination of their masters and gover-
nors, and therefore unfree. ‘According to your own principles, what
are servants but slaves?’ (Lind 1776: 156). What indeed?

For thinkers like Paley and Bentham it would have been axiomatic
that all human beings are equal, even if in practice they did not draw
the full implications of this equality. ‘Everybody to count for one,
nobody for more than one’, in the slogan ascribed to Bentham by John
Stuart Mill (1969: 257). Given such an assumption of equality, any
ideal for government would have to present itself as a universal ideal,
not just as an ideal for an élite citizenry. And the ideal of universal non-
domination, the ideal of securing a non-dominated status for every
adult, might well have seemed a fantasy to thinkers who took for
granted the subordinate status of women and employees.

Perhaps this explains in some part why the ideal of non-domination
lost its place in the work of Bentham and Paley and, later, in the work
of those who would have claimed the new name of liberal. As these
thinkers enlarged the compass of their concern to include more and
more people as citizens, it must have seemed less and less realistic to
stick with the rich old ideal of freedom as non-domination. Much bet-
ter to thin out the ideal of freedom and to orientate the state by the
light of the new, modernist ideal, or by the light of some other goal
entirely. Even securing the greatest happiness of the greatest number—
the goal shared by Bentham and Paley—would have looked much
more tractable and attractive than securing freedom as non-
domination; it was taken to require the reduction of many forms of
interference—and, in those ways, the furthering of freedom as non-
interference—but it would not necessarily have seemed to require that
no one be subject to the arbitrary will of another.

We have been looking at how the modernist ideal of liberty as non-
interference came to achieve a respectable status via the work of
Jeremy Bentham and William Paley: how it came to transcend its ori-
gins in the ideologically driven attempt to mock American complaints
of slavery and unfreedom. The considerations which weighed with
Paley in embracing freedom as non-interference must have weighed
also with others of his ilk in the years that followed. For there is no
doubt but that this notion did rapidly take over among those who
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identified with the cause of liberty and described themselves as liber-
als.

Liberals are a broad church, as emphasized in the introduction, but
most of them unite in endorsing the modernist conception of liberty.
Right-of-centre liberals who worry only about the formal realization
of liberty focus fairly explicitly on non-interference; certainly the
majority of them do so. And those on the left—those who embrace a
concern to make liberty effective or to realize equality or welfare as
well as liberty—generally seem to have their eyes on non-interference
too. John Rawls (1971: 302) manifests a concern for liberty as non-
interference, for example, when he writes: ‘liberty can be restricted
only for the sake of liberty.” Rawls’s assumption is that law always rep-
resents a restriction of liberty, and reveals a conception of liberty that
is directly continuous with that of Hobbes and Bentham (Skinner
1983: 11-12; see too Feinberg 1972: 23—4 and Spitz 1994).°

Not only did the conception of freedom as non-interference dis-
place the republican idea in the new liberal tradition. It apparently suc-
ceeded in staging this coup d’étatr without anyone’s noticing the
usurpation that had taken place. When Constant delivered his lecture
on the liberty of the ancients and the liberty of the moderns, he
saw only the alternatives of positive liberty, in particular the liberty
of democratic participation, and negative liberty: liberty as non-
interference. And when Berlin came to present his own retrospective
musings on these matters, he could suggest that those not attached to
positive liberty allied themselves invariably with the Hobbesian tradi-
tion. ‘Law is always a “fetter”,” he said in exposition of the approach,

‘even if it protects you from being bound in chains that are heavier
than those of the law, say arbitrary despotism and chaos’ (Berlin 1958:
8). Liberty as non-domination—republican liberty—had not only
been lost to political thinkers and activists; it had even become invis-
ible to the historians of political thought.

? F. A. Hayek sometimes suggests that the interference of a certain sort of law—a law
that has been produced by a certain process of evolution, or a law that is inherently
justifiable in a certain way—does not remove liberty (see Gray 1986: 61; Kukathas 1989:
132). For Hayek, then, freedom will not be the absence of interference as such but rather
the absence of interference by agencies other than those favoured laws. It will be close to
the sort of liberty that is sometimes described in the French juridical tradition as public lib-
erty: liberty, as that is assured under the law (Morange 1979). Rawls can sometimes be read
as endorsing a similar view of law and liberty, in which case the comment in the text would
have to be revised; but this is not the place to go into such issues of interpretation.



CHAPTER 2

Liberty as Non-domination

The last chapter gave us a historical introduction to a conception of
liberty—a distinctively republican conception, as I believe—that fits
on neither side of the now established negative—positive dichotomy.
This conception is negative to the extent that it requires the absence of
domination by others, not necessarily the presence of self-mastery,
whatever that is thought to involve. The conception is positive to the
extent that, at least in one respect, it needs something more than the
absence of interference; it requires security against interference, in par-
ticular against interference on an arbitrary basis.

I believe that this republican conception of freedom, this conception
of freedom as non-domination, is of the greatest interest in political
theory, and that it is important to put it back on the table in current
discussions. My aim in this book is to try to identify the main features
of freedom as non-domination, to show what it would mean to take
the ideal as a political cause, and to indicate the institutional impact of
organizing things so that the ideal is advanced. The book is an ex-
ploration of what a neo-republican politics would involve.

This chapter takes a more philosophical line on the material that we
covered in a historical way in the last. I want to look in some detail at
what is involved in construing freedom or liberty as the absence of
domination by another (see Pettit 19964).! First, I discuss what dom-
ination, as I understand it, comes to. Next, I go on to look at what the
absence of such domination—what freedom as non-domination—

! The argument in the chapter, and in the book as a whole, is a development from a series
of other works: for example, Pettit (19894; 1993a; 1993b; 1993¢; 1994¢; 19964) and
Braithwaite and Pettit (1990). But the argument has been transformed in the course of its
development and there are even differences with Pettit (19964): I here connect arbitrariness
more directly with the failure to track people’s interests according to their ideas, for exam-
ple, and I hold out less hope for the strategy of reciprocal power. For an excellent, sympa-
thetic reconstruction of the position presented in the earlier articles, see Spitz (19954: ch. 5).
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would require. And then in the third section I return to Paley’s three
objections to construing freedom in this way and show why we need
not be disturbed by them.

1. Domination
A definition

One agent dominates another if and only if they have a certain power
over that other, in particular a power of interference on an arbitrary
basis (Weber 1978; Connolly 1983). They have sway over the other, in
the old phrase, and the sway is arbitrary. It is time now to try to give a
more explicit account of what such domination, such arbitrary sway,
involves.

In giving this account, I shall often speak as if there are just two indi-
vidual persons implicated in cases of domination, but that is only for
convenience. While a dominating party will always be an agent—it
cannot just be a system or network or whatever—it may be a personal
or corporate or collective agent: this, as in the tyranny of the majority,
where the domination is never the function of a single individual’s
power. And while a dominated agent, ultimately, will always have to
be an individual person or persons, domination may be often be tar-
geted on a group or on a corporate agent: it will constitute domination
of individual people but in a collective identity or capacity or aspira-
tion.

There are three aspects to any relationship of domination. Putting
the aspects starkly, and without yet adding glosses, someone has
dominating power over another, someone dominates or subjugates
another, to the extent that

1. they have the capacity to interfere
2. on an arbitrary basis
3. in certain choices that the other is in a position to make.

We need to look at this account of domination, clause by clause.
What is it to interfere, then, in the manner postulated in the first con-
dition? Interference cannot take the form of a bribe or a reward; when
I interfere I make things worse for you, not better. And the worsening
that interference involves always has to be more or less intentional in
character: it cannot occur by accident, for example, as when I fall in
your path or happen to compete with you for scarce goods; it must be
at least the sort of action in the doing of which we can sensibly allege
negligence (Miller 1990: 35). Were non-intentional forms of obstruc-
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tion also to count as interference, that would be to lose the distinction
between securing people against the natural effects of chance and inca-
pacity and scarcity and securing them against the things that they may
try to do to one another. This distinction is of the first importance
in political ph1losophy, and almost all traditions have marked it by
associating a person’s freedom with constraints only on more or less
intentional interventions by others (Spitz 1995a: 382-3).

But interference, as I understand i, still encompasses a wide range
of possible behaviours. It includes coercion of the body, as in restraint
or obstruction; coercion of the will, as in punishment or the threat of
punishment; and, to add a category that was not salient in earlier cen-
turies, manipulation: this is usually covert and may take the form of
agenda-fixing, the deceptive or non-rational shaping of people’s beliefs
or desires, or the rigging of the consequences of people’s actions (Pettit
1989b; Lukes 1992: 995).

The variables relevant to an agent’s choice are the range of options
presented as available, the expected payoffs that the agent assigns to
those options, and the actual payoffs—the outcomes—that result from
the choice. All interfering behaviours, coercive or manipulative, are
intended by the interferer to worsen the agent’s choice situation by
changing the range of options available, by altering the expected pay-
offs assigned to those options, or by assuming control over which
outcomes will result from which options and what actual payoffs,
therefore, will materialize. Thus physical obstruction and agenda-
fixing both reduce the options available; the threat of punishment and
the non-rational shaping of desires both affect the payoffs assigned to
those options; and punishment for having made a certain choice and
disruption of the normal flow of outcomes both affect the actual
payoffs. Where the removal of an option from the range of available
alternatives is an on-or-off matter, of course, the other modes of inter-
ference come in degrees: the expected or actual costs of certain options
may be worsened in a greater or a smaller measure.

Context is always relevant to determining whether a given act wors-
ens someone’s choice situation, since context fixes the baseline by ref-
erence to which we decide if the effect is indeed a worsening. This
contextual sensitivity has important implications for the extent to
which interference occurs. It means that acts of omission, for example,
may count in some circumstances as forms of interference. Consider
the pharmacist who without good reason refuses to sell an urgently
required medicine, or the judge who spitefully refuses to make avail-
able an established sentencing option involving community service
instead of prison. Such figures should almost certainly count as
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interfering with those whom they hurt. The contextual sensitivity will
have other effects too. It may mean, for example, that exploiting some-
one’s urgent needs in order to drive a very hard bargain represents a
sort of interference. Consider the pharmacist who agrees to sell an
urgently required medicine but not for the standard fee—not even for
the fee that is standard in the circumstances of an emergency call—
only on extortionate terms. Such a person interferes in the patient’s
choice to the extent of worsening what by the received benchmark are
the expected payoffs for the options they face.

But though interference always involves the attempt to worsen an
agent’s situation, it need not always involve a wrongful act: coercion
remains coercion, even if it is morally impeccable. I interfere with you
if I obstruct your making a phone call by deliberately occupying the
only kiosk available: and this, even though it is perfectly within my
rights to occupy that kiosk. I interfere with you if I destroy your cus-
tom by deliberately undercutting your prices—assuming I have the
required resources—whenever you try to sell your wares: and this,
again, even if our market culture tolerates my behaviour. I even inter-
fere with you if I stop you interfering with another, where my act is
morally required, not just morally innocent. The notion of interfer-
ence, as I employ it here, is entirely unmoralized: whether one person
interferes with another is decidable without reference to whether any
particular moral offence has occurred; it is decidable just in the light of
the facts, albeit the facts as they are seen through the local cultural lens.

So much by way of explicating interference. But what is it to have
the capacity to interfere, which the first clause requires? Remember
the old joke. ‘Can you play the piano?’ ‘I don’t know, I’ve never tried.’
The lesson of that joke is that the capacity to interfere must be an
actual capacity, as we might call it—a capacity that is more or less
ready to be exercised—not a capacity that is yet to be fully developed:
not anything like the virtual capacity of the musically gifted person
who has yet to try out the piano. Consider a collection of people who,
if they were to constitute themselves as a coherent agent, would have
a ready capacity to interfere with someone. Or consider the agent, per-
sonal or corporate, who would have such a capacity, did they only
recognize the presence of the potential victim, or the availability of
causal modes of contact. In such cases there is only a virtual capacity
to interfere, not an actual capacity, and I shall not say that there is
domination. There is virtual domination, we might say, but not actual
domination.? Virtual domination may be something for republicans to

2 My thanks to Dennis Robinson for pressing me on this point.
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guard against, of course, because of the future dangers it represents.
But it does not yet constitute the central evil to which they are
opposed.

The second clause requires that the person have the capacity to
interfere on an arbitrary basis if they are to dominate the other party
fully. What makes an act of interference arbitrary, then—arbitrary, in
the sense of being perpetrated on an arbitrary basis? An act is perpet-
rated on an arbitrary basis, we can say, if it is subject just to the arbi-
trium, the decision or judgement, of the agent; the agent was in a
position to choose it or not choose it, at their pleasure. When we say
that an act of interference is perpetrated on an arbitrary basis, then, we
imply that like any arbitrary act it is chosen or not chosen at the agent’s
pleasure. And in particular, since interference with others is involved,
we imply that it is chosen or rejected without reference to the inter-
ests, or the opinions, of those affected. The choice is not forced to
track what the interests of those others require according to their own
judgements.

Notice that an act of interference can be arbitrary in the procedural
sense intended here—it may occur on an arbitrary basis—without
being arbitrary in the substantive sense of actually going against the
interests or judgements of the persons affected. An act is arbitrary, in
this usage, by virtue of the controls—specifically, the lack of con-
trols—under which it materializes, not by virtue of the particular con-
sequences to which it gives rise. The usage I follow means that there is
no equivocation involved in speaking, as I do speak, either of a power
of arbitrary interference or of an arbitrary power of interference. What
is in question in each case is a power of interfering on an arbitrary,
unchecked basis.

Under this conception of arbitrariness, then, an act of interference
will be non-arbitrary to the extent that it is forced to track the inter-
ests and ideas of the person suffering the interference. Or, if not forced
to track all of the interests and ideas of the person involved—these
may make inconsistent demands—at least forced to track the relevant
ones. I may have an interest in the state imposing certain taxes or in
punishing certain offenders, for example, and the state may pursue
these ends according to procedures that conform to my ideas about
appropriate means. But I may still not want the state to impose taxes
on me—I may want to be an exception—or I may think that I ought
not to be punished in the appropriate manner, even though I have been
convicted of an offence. In such a case, my relevant interests and ideas
will be those that are shared in common with others, not those that
treat me as exceptional, since the state is meant to serve others as well



56 Republican Freedom

as me. And so in these cases the interference of the state in taxing or
punishing me will not be conducted on an arbitrary basis and will not
represent domination.

The tradition of thinking which we discussed in the last chapter
took a distinctive view of what is required for an act of interference—
in particular, an act of legal or government interference—to be non-
arbitrary, and I follow that tradition in giving this account of
non-arbitrariness. Consider Tom Paine’s (1989: 168) complaint against
monarchy. ‘It means arbitrary power in an individual person; in the
exercise of which, himself, and not the res-publica, is the object” (cf.
Sydney 1996: 199-200). What is required for non-arbitrary state
power, as this comment makes clear, is that the power be exercised in
a way that tracks, not the power-holder’s personal welfare or world-
view, but rather the welfare and world-view of the public. The acts of
interference perpetrated by the state must be triggered by the shared
interests of those affected under an interpretation of what those inter-
ests require that is shared, at least at the procedural level, by those
affected.

When is an interest or idea likely not to be shared with some mem-
bers of the population and likely to be an inappropriate guide for state
action? The operational test suggested by the tradition is: when it is
sectional or factional in character. But how to test for what is sectional
or factional? The only possible means is by recourse to public discus-
sion in which people may speak for themselves and for the groups to
which they belong. Every interest and every idea that guides the action
of a state must be open to challenge from every corner of the society;
and where there is dissent, then appropriate remedies must be taken.
People must find a higher-level consensus about procedures, or they
must make room for secession or conscientious objection or some-
thing of that kind.

This is to say that the identification of a certain sort of state action
as arbitrary and dominating is an essentially political matter; it is not
something on which theorists can decide in the calmness of their stud-
ies (Young 1990). But though it is political, I should stress that it is not
essentially value-laden. There is a fact of the matter as to whether or
not the state is effectively forced to track non- -sectional interests and
ideas when it interferes in people’s lives. Politics is the only heuristic

3 Notice that this means, under a conception of freedom as non—dommatlon, that nei-
ther a tax levy, nor even a term of imprisonment, need take away someone’s freedom. But
while such burdens do not compromise someone’s freedom, still, as I put it later in this
chapter, they do condition it. And so, while they do not compromise someone’s freedom

as non-domination, they do allow us to say that the person is not free to spend or to travel
as they wish.
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available for determining whether the interference of the state is
arbitrary or not, but the issue for which it provides a heuristic is still
an issue of fact. What has to be established is whether people really are
dominated, not whether domination is visible from within some priv-
ileged evaluative standpoint. As the facts of the matter, including facts
aboutlocal culture and context, determine whether a certain act counts
as interference, so the facts of the matter determine whether a certain
act of interference counts as arbitrary.

Axrbitrariness, as we have defined it, may be more or less intense, and
this draws attention to the fact that the domination associated with a
power of arbitrary interference may be more or less intense too.
Suppose that an agent can interfere in the life of another more or less
at will: they can act just as their own whim or judgement leads them;
they can act at their pleasure. Suppose, moreover, that the agent is
subject to no particular difficulty or cost in exercising this capacity to
interfere with someone: there is no prospect, for example, of suffering
retaliation. And suppose, finally, that the interference in question is
the most effective available: it can remove any options that the agent
does not like or it can impose unbearable costs on the person’s choice
of those options. Such an agent will enjoy an absolute power of arbi-
trary interference over that person. The only brake on the interference
that they can inflict is the brake of their own untrammelled choice or
their own unchecked judgement, their own arbitrium.

Such an absolute power of arbitrary interference may have been
available to slave-holders over their slaves in certain dispensations—
certainly not in all—and it may have been accessible in some regimes
to despotic potentates over their subjects. But it is not likely to be real-
ized in many contexts. Such power is often approximated, however, at
lower levels of intensity, even in rule-governed societies. The husband
who can beat his wife for disobeying his instructions and be subject, at
most, to the mild censure of his neighbours; the employer who can fire
his employees as whim inclines him and hardly suffer embarrassment
for doing so; the teacher who can chastise her pupils on the slightest
excuse or pretence at excuse; the prison warder who can make life hell
for inmates, and not worry much about covering her tracks: all such
figures enjoy high degrees of arbitrary power over those subject to
them. They may not be as common in some societies today as they
once were. But they are not as unfamiliar as the slave-holder or poten-
tate, and even where they do not survive, they have often left some-
what less powerful, but still recognizable, progeny in their place.

There are two generic sorts of constraint that we might expect to call
on in trying to reduce arbitrariness: that is, in forcing a powerful agent
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like the state to track relevant interests and ideas. The first sort would
put preconditions of action in place which make sectional interference
that much more difficult: this, say, in requiring government to follow
certain parliamentary procedures or to meet certain legal conditions in
the way they act. These constraints are designed to filter or screen out
unsuitable acts; they mean, where they are effective, that the agent
does not interfere at will. The other sort of constraint would put
penalties in place rather than filters: penalties which mean that any
agent who perpetrates certain types of interference—violence, fraud,
and the like—or who perpetrates otherwise legitimate types of inter-
ference under certain conditions—as when a public official has an
undeclared interest in the outcome of their decision—can be called to
account and punished. These constraints are designed to expose
unsuitable acts of interference to sanction, rather than screening them
out; they mean, when they are effective, that the agent cannot interfere
with a guarantee of impunity.

And so, finally, to the third clause in our characterization of dom-
ination. The main thing to notice about this clause is that it mentions
certain choices, not all choices. This highlights the fact that someone
may dominate another in a certain domain of choice, in a certain
sphere or aspect or period of their life, without doing so in all. The
husband may dominate the wife in the home, the employer dominate
the employee in the workplace, while that domination does not extend
further—nort, at least, with the same level of intensity.

We saw in the discussion of the second clause that domination may
be more or less intense: a dominating agent may be able to interfere on
a more or less arbitrary basis, with greater or lesser ease, and in a more
or less severe measure. We see here that domination may also involve
a greater or lesser range; it may vary in extent as well as in intensity.
This variation in extent will be important insofar as it is better to be
dominated in fewer areas rather than in more. But it will also be
important insofar as domination in some areas is likely to be consid-
ered more damaging than it is in others; better be dominated in less
central activities, for example, rather than in more central ones (see
Taylor 1985: essay 8).

Common knowledge

The three conditions given are sufficient, as I see things, for domina-
tion to occur, though perhaps only in a limited measure, and perhaps
only over a restricted domain. But if the conditions obtain to any
noticeable degree in a world like ours, for a species like ours, then a
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further important condition is likely in many cases to be fulfilled too.
This is that it will be a matter of common knowledge among the peo-
ple involved, and among any others who are party to their relation-
ship—any others in the society who are aware of what is going
on—that the three base conditions are fulfilled in the relevant degree.
The conditions may not be articulated in full conceptual dress, but the
possibilities involved will tend to register in some way on the common
consciousness. Everyone will believe that they obtain, everyone will
believe that everyone believes this, and so on. And so on, at least, in the
following pattern: no one will disbelieve that everyone believes this,
no one will disbelieve that that is not disbelieved . . . (Lewis 1983: 166).

Why is the obtaining of the three conditions likely to mean that it
will be a matter of common knowledge that they do in fact obtain?
Some plausible empirical assumptions support it. The question as to
whether such conditions obtain is going to be salient for nearly every-
one involved, since it is of pressing interest for human beings to know
how far they fall under the power of others. And the fact that the con-
ditions obtain, if they do obtain, is usually going to be salient for most
of the people involved: this, since the kinds of resource in virtue of
which one person has power over another tend, with one exception, to
be prominent and detectable. There is a salient question, then, and a
salient basis for answering the question. And this means, plausibly
(Lewis 1969: 56), that in cases where the answer is “Yes’—in cases
where the conditions for subjugation are fulfilled—there is a basis for
common knowledge, or at least for something approaching common
knowledge, that they are indeed fulfilled. Everyone will be in a posi-
tion, not just to see that the conditions are fulfilled, but to see that
everyone else is in a position to see that they are fulfilled, and so on.*

The resources in virtue of which one person may have power over
another are extraordinarily various: they range over resources of phys-
ical strength, technical advantage, financial clout, political authority,
social connections, communal standing, informational access, ideolog-
ical position, cultural legitimation, and the like. They also include the
resource of being someone—say, being the only doctor or police
officer around—whose help and goodwill the other may need in vari-
ous possible emergencies. They even include the resource of perceived

4 Lewis’s argument, briefly, is this. The fact that the resources in question are available
to the powerful person is compelling for everyone; it can be seen by everyone to be com-
pelling for nearly everyone; and it serves for everyone to indicate that the conditions
obtain. And so, assuming that people ascribe common information and inductive standards
to one another, the fact that the resources are available will be seen by everyone to indicate
that the conditions obtain, will be seen by everyone to be seen by everyone to indicate this,
and so on.
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intractability—at the limit, perceived irrationality—that enables
someone to drive a hard bargain.

I said that with one exception such resources tend to be prominent
and detectable by those to whose disadvantage they may be deployed,
and that this helps ensure that where one person has any dominating
power over another, in virtue of an inequality in such resources, it is a
matter of common knowledge that that is so. The exception is the case
where one person or group is in a position to exercise backroom
manipulation, whether manipulation of the options, manipulation of
the expected payoffs, or manipulation of the actual payoffs (Lukes
1974; Geuss 1981; Meyerson 1991; Philp 1985; Wartenberg 1990; West
1990). Where domination is achieved by such means, it will not be a
matter of common knowledge, unlike most other cases, that in this
respect some people fall under the power of others.

When I say that the existence of a certain sort of domination
between two parties is going to be a matter of common knowledge
amongst them, and amongst their fellows, I should mention that this
does not entail that they will evaluate it negatively: it does not entail
that they will be aware of the domination as something on a par in any
way with slavery. It is possible for those who do the dominating, for
example, to take their superiority so far for granted that it does not
ever strike them that the parties they dominate may bristle under the
yoke. Think of Helmer Thorvald, the husband in Ibsen’s play A Doll’s
House. He is clearly aware of dominating Nora, his wife, and indeed
clearly believes that this domination is good for her. But he is
absolutely blind to the fact that this domination could come to seem
irksome and demeaning to Nora herself. No problem there; and no
challenge to the claim that such domination is generally a matter of
common knowledge. The lesson is that, even where domination exists
and is recognized, it may not be seen for what it is when the dominated
parties cannot speak for themselves.

Given that the fulfilment of the three original conditions—their
fulfilment in any noticeable degree—is generally going to be a matter
of something approaching common knowledge, the domination to
which the conditions bear testimony will have an important subjective
and intersubjective significance. Domination is generally going to
involve the awareness of control on the part of the powerful, the
awareness of vulnerability on the part of the powerless, and the mutual
awareness—indeed, the common awareness among all the parties to
the relationship—of this consciousness on each side. The powerless
are not going to be able to look the powerful in the eye, conscious as
each will be—and conscious as each will be of the other’s conscious-
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ness—of this asymmetry. Both will share an awareness that the pow-
erless can do nothing except by the leave of the powerful: that the
powerless are at the mercy of the powerful and not on equal terms.
The master—slave scenario will materialize, and the asymmetry
between the two sides will be a communicative as well as an objective
reality (Ball 1993).

Conscious of this problem, John Milton deplored ‘the perpetual
bowings and cringings of an abject people’ that he thought were
inevitable in monarchies (Worden 1991: 457). And a little later in the
seventeenth century Algernon Sydney (1990: 162) could observe that
‘slavery doth naturally produce meanness of spirit, with its worst
effect, flattery’. The theme is given a particularly interesting twist a
century later, when Mary Wollstonecraft deplores the ‘littlenesses’ and
‘sly tricks’ and ‘cunning’ (Wollstonecraft 1982: 359) to which women
are driven because of their dependency on their husbands: because of
their slavery, as she also calls it (p. 354). ‘It is vain to expect virtue from
women till they are, in some degree, independent of man; nay, it is vain
to expect that strength of natural affection, which would make them
good wives and mothers. Whilst they are absolutely dependent on their
husbands they will be cunning, mean, and selfish’ (p. 299, cf. p. 309).

What contemporary relationships might illustrate the domination
of some by others, with the associated effects on subjectivity and status?
We have already got some sense of examples. In the absence of a culture
of children’s rights and appropriate guards against child abuse, parents
individually or jointly will enjoy subjugating power over their children.
In the absence of a culture of equal rights that is supportive of battered
wives, husbands will enjoy such power over their spouses. In the
absence of other employment opportunities and appropriate con-
trols—say, those that a vigilant union might guarantee—employers
and managers will enjoy subjugating power over their workers. In the
absence of countervailing powers, creditors will often enjoy dominat-
ing power over their debtors (Ransom and Sutch 1977: ch. 8). In the
absence of possibilities of appeal or review, bureaucrats and police will
certainly enjoy that power over members of the public. And in the
absence of some forums and procedures for dealing with minority
grievances, a mainstream government may well dominate those in var-
ious marginalized groups.

Consent and contestability

It is important to notice that some of the relationships that I men-
tioned in illustrating domination will have originated historically in
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consent, while others will not. Whether a relationship sprang origi-
nally from a contract or not, whether or not it was consensual in
origin, the fact that it gives one party the effective capacity to interfere
more or less arbitrarily in some of the other’s choices means that the
one person dominates or subjugates the other (Spitz 19954: 362-3,
397-8). Other considerations apart, this would have given traditional
republicans a good reason to be hostile, as they were consistently hos-
tile, towards the slave contract: towards the contract whereby some-
one, for whatever gain, voluntarily submits to the domination of
another (Locke 1965: 325).

The fact that consent to a form of interference is not sufficient as a
guard against arbitrariness means that no one who is concerned about
domination can be happy about two developments that gathered
momentum about the turn of the nineteenth century. One develop-
ment was the growth of the populist idea, as we described it in the last
chapter, that provided the majority rules, all is well. Majority rule may
seem to be blessed by its consensual character, but it can clearly
involve the domination of minority groups, and no one who resists
domination can endorse unconstrained majoritarianism.

The other development that opponents of domination must deplore
is the rise of the doctrine of free contract. This is the doctrine that the
freedom of contract means the freedom to decide on the terms of a
contract, not just the freedom to enter or refuse to enter into a con-
tract, and that the free contract legitimates any treatment of one by
another that the parties agree to accept. The law of contract was
rapidly evolving and consolidating about the turn of the nineteenth
century (Stoljar 1975; Atiyah 1979). The development of the doctrine
saw freedom of contract invoked in defence of some fairly appalling
contractual arrangements, as people ignored the consequences for
domination—as they ignored the asymmetries of power established
under the contract—and argued that a contract that was not actively
coerced was free (MacDonagh 1980; Cornish and Clark 1989;
Horowitz 1977). This development is highly questionable from the
point of view of anyone who is worried about domination. It could
never have materialized, in all likelihood, had people remained
focused on that evil, in particular, had they continued to think that
freedom required the absence of domination, not just the absence of
interference.

But though consent to interference is not a sufficient check against
arbitrariness and domination, is it likely to be a necessary one? Should
we hold that any act of interference is arbitrary to the extent that those
affected have not consented to the exercise of that sort of power? The
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belief in the necessity of consent for the legitimacy of government has
spawned dubious doctrines of implied or virtual or tacit consent. It
would be good if we did not have to think of the consent of those
affected by certain acts of interference—say, by acts of law and gov-
ernment—as necessary for the non-arbitrariness and legitimacy of the
interference. For that would mean that we did not have to look to such
doctrines in the attempt to legitimate ordinary political realities.

Happily, a little reflection shows that what is required for non-
arbitrariness in the exercise of a certain power is not actual consent to
that sort of power but the permanent possibility of effectively con-
testing it. The state will not interfere on an arbitrary basis, by our ear-
lier account, so far as its interference has to be guided by certain
relevant interests and ideas and those interests and ideas are shared by
those affected. This does not mean that the people must have actively
consented to the arrangements under which the state acts. But what it
does mean is that it must always be possible for people in the society,
no matter what corner they occupy, to contest the assumption that the
guiding interests and ideas really are shared and, if the challenge
proves sustainable, to alter the pattern of state activity. Unless such
contestability is assured, the state may easily represent a dominating
presence for those of a certain marginalized ethnicity or culture or
gender. The point is familiar from what is now often known as the pol-
itics of difference (Young 1990), and I make much of it in discussing
democracy in the second part of the book.

Domination without interference

There are two final points about domination or subjugation that I
want to stress, since they connect closely with themes in the last chap-
ter. The first is that the possession by someone of dominating power
over another—in whatever degree—does not require that the person
who enjoys such power actually interferes, out of good or bad
motives, with the individual who is dominated; it does not require
even that the person who enjoys that power is inclined in the slightest
measure towards such interference. What constitutes domination is
the fact that in some respect the power-bearer has the capacity to inter-
fere arbitrarily, even if they are never going to do so. This fact means
that the power-victim acts in the relevant area by the leave, explicit or
implicit, of the power-bearer; it means that they live at the mercy of
that person, that they are in the position of a dependant or debtor or
something of the kind. If there is common knowledge of that implica-
tion, as there usually will be, it follows that the power-victim cannot
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enjoy the psychological status of an equal: they are in a position where
fear and deference will be the normal order of the day, not the frank-
ness that goes with intersubjective equality.

Does this point mean that no difference is made by the fact, if itis a
fact, that the power-bearer is benign or saintly? That depends. If being
benign or saintly means that the person acknowledges that they are
subject to challenge and rebuke—if it means that they make them-
selves answerable in the court of certain considerations—then that
entails that they cannot interfere with complete impunity; they can be
quoted, as it were, against themselves. Suppose that a power-bearer
acknowledges a code of noblesse oblige, for example, or just aspires to
be a virtuous person. That is going to mean, in itself, that the power
they have over someone else is at least less intense that it might have
been; there is a certain reduction in the domination they represent, by
virtue of their being exposed to the possibility of effective rebuke. This
observation is relevant to my argument in the final chapter that the
virtue of others represents an indispensable element in the set of safe-
guards that protects a person from domination.

If, on the other hand, being benign or saintly simply means that the
person happens to have inclinations that do no harm to anyone else—
in the actual circumstances, they do not lead to interference with any-
one—then it will not entail a reduction in the domination of those who
are under this person’s power. It will remain the case that the person
can interfere on an arbitrary basis and that anyone under their power
lives, and lives by common knowledge, at that person’s mercy. Even
when a dominating agent is benign in this sense, of course, the likeli-
hood of interference will be that much lower. But it is important to see
that domination goes with the accessibility of arbitrary interference to
another, and that improbability of the kind in question here does not
make for inaccessibility. Someone can be in a position to interfere with
me at their pleasure, even while it is very improbable that they will
actually interfere.

The observation that there can be domination without interference
connects with the theme highlighted in the last chapter, that slavery
and unfreedom is consistent with non-interference: that it can be real-
ized in the presence of a master or authority who is beneficent, and
even benevolent. As Richard Price (1991: 77-8) stated the point:
‘Individuals in private life, while held under the power of masters,
cannot be denominated free, however equitably and kindly they may
be treated.’
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Interference without domination

The second point I wish to emphasize about domination is that while
the enjoyment of dominating power over another is consistent with
never actually interfering, it is equally true that one agent may actually
interfere with another without dominating that person. The public
official or authority who interferes with people in a way that is forced
to track their interests and ideas fails to enjoy sub]ugatlng power over
the person affected. The official is subject to such screening and sanc-
tioning devices, at least in the ideal, that they can be relied upon to act
on a non-factional basis: on a basis that is supported by non-sectional
interests and ideas. They interfere, since they operate on the basis of
coercive law, but their interference is non-arbitrary.

The parliament or the police officer, then, the judge or the prison
warden, may practise non-dominating interference, provided—and it is
a big proviso—that a suitably constraining, constitutional arrangement
works effecuvely The agent or agency in question may not have any
discretion in the treatment of a person affected, so that they cannot
interfere at will, only under constitutionally determined conditions. Or
if they have certain areas of discretion—for example, in the way in
which the judge may have some discretion in sentencing—then their
ability to exercise it to the intentional detriment of the person is severely
limited: their actions may be subject to appeal and review, so that they
are exposed to sanction in the event of using that discretion in a way that
is not properly controlled by non-sectional interest and judgement.

Suppose that a constitutional authority—say, a judge or a police
officer—operates under discriminatory laws and suppose that those
laws severely constrain such agents in how they act. Do we have a com-
plaint to make in the case of such constitutional discrimination? We cer-
tainly have. The fact that the laws are discriminatory means that they do
not track the relevant interests or ideas of the group against whom dis-
crimination is practised. Those who implement such laws, therefore, act
on an arbitrary basis from the point of view of the group in question. It
is true that they may have no option but to act in that way; by hypoth-
esis they operate under severe legal constraint. But the fact that they are
forced to interfere on an arbitrary basis with members of the group is
consistent with their being able to interfere in that way; the fact that
they are under a legal obligation to interfere on an arbitrary basis is con-
sistent with their having the capacity to interfere on that basis.>

5 An alternative line would be to say that while the constrained agents do not dominate
members of the group, the legislators who make the laws or who are in a position to change

the laws certainly do; they are the principal whose wishes are carried out by the constrained
agents.
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Like the first point made, this second one connects directly with the
discussion in the last chapter. It bears on the question of whether law
itself represents an abrogation of liberty: a restriction on people’s pre-
existing liberty which is justified by the effect it has in realizing a
greater liberty and happiness overall. It should be clear that the law
need not itself represent a form of domination, under the account of
domination advanced here, and that the relation of law to liberty need
not be represented in Hobbesian or Benthamite terms. There will be
systems of law available, at least in principle, which are entirely
undominating and entirely consistent with freedom: not only will they
inhibit potential dominators and reduce unfreedom, they will do so
without representing a form of domination in their own right. And
equally there will be systems of law that do introduce arbitrary con-
trol at some point and that do thereby embody domination and
unfreedom: systems that are more or less authoritarian, in the fashion
of Hobbes’s Leviathan, or America’s British legislature. These, in the
old republican phrases, will represent the empire of men, not the
empire of law (Harrington 1992: 8).

I1. Non-domination
The absence of domination

The absence of domination may mean the absence of domination in
the presence of other people: the status associated with living among
other people, none of whom dominates you. Or it may mean the sort
of status that can also be realized through the absence of other people:
through living in isolation from society. Non-domination, as that is
valued in the republican tradition, means the absence of domination in
the presence of other people, not the absence of domination gained by
isolation. Non-domination is the status associated with the civil role
of the liber: libertas is civitas, in the Roman way of expressing the idea;
liberty is civil as distinct from natural freedom, in the idiom of the
eighteenth century. It is a social ideal whose realization presupposes
the presence of a number of mutually interactive agents (Pettit 1993a:
ch. 3); we return to the point in the next chapter.

In this respect, freedom as non-domination contrasts in an interest-
ing way with the alternative ideal of freedom as non-interference. That
ideal is linked to the notion of natural rather than civil liberty. And the
linkage suggests that it may be enjoyed in isolation from society, so
that non-interference means the absence of interference, whether in
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the presence of other people or in their absence: whether by design or
by default. Where freedom as non-domination represents the freedom
of the city, freedom as non-interference tends to represent the freedom
of the heath: ‘the right of common upon a waste’, in a nice phrase from
Paley (1825: 355).

Non-domination in the sense that concerns us, then, is the position
that someone enjoys when they live in the presence of other people
and when, by virtue of social design, none of those others dominates
them. Such a status, as we shall see, may come in one or another
degree, but it will often be convenient to speak as if it were an on—off
matter. Someone enjoys non-domination, we can say, when they live
among others and when no other satisfies the conditions discussed in
the last section; no other has the capacity to interfere on an arbitrary
basis in their choices.

Strategies for achieving non-domination

How might we enable a person who is in danger of being dominated
to achieve non-domination? What social designs might help to
advance non-domination? There are two broad approaches conceiv-
able. One is the strategy of reciprocal power, as we might describe it,
the other the strategy of constitutional provision.

The strategy of reciprocal power is to make the resources of domi-
nator and dominated more equal so that, ideally, a previously domi-
nated person can come to defend themselves against any interference
on the part of the dominator. If each can defend themselves effectively
against any interference that another can wield, then none of them is
going to be dominated by another. None is going to be subject to the
permanent possibility of interference on an arbitrary basis by another.

The strategy of reciprocal power is rarely going to be available in
this ideal, defensive form. Usually the only thing feasible will be to
enable each of the parties involved, if not to defend themselves against
interference by another, at least to threaten any interference with pun-
ishment and to impose punishment on actual interferers. But such
punishment and threat of punishment are themselves forms of inter-
ference, as we know, and forms of interference that do not track the
interests and ideas of those who are affected. Thus, under this non-
ideal version of the strategy, arbitrary interference and domination
may be reduced, but it is not ever going to be eliminated.

The strategy of constitutional provision seeks to eliminate domina-
tion, not by enabling dominated parties to defend themselves against
arbitrary interference or to deter arbitrary interferers but rather by
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introducing a constitutional authority—say a corporate, elective
agent—to the situation. The authority will deprive other parties of the
power of arbitrary interference and of the power of punishing that sort
of interference. It will thereby eliminate domination of some parties
by others and if it does not itself dominate those parties, then it will
bring an end to domination. The reason that the constitutional author-
ity will not itself dominate the parties involved, if it does not dominate
them, is that the interference it practises has to track their interests
according to their ideas; it is suitably responsive to the common good.

Suppose we are starting from a position where one party dominates
others. Is it really plausible that the strategy of constitutional provi-
sion could work here? Given the original difference of power, is not
the dominating party going to believe that any inhibiting authority, no
matter how it is elected or constituted, fails to track their particular
interests, as they were served in the status quo?

If the previously dominant party does believe this, then under a
regime that is genuinely non-dominating, it has to be possible for them
to voice their complaint and to contest the interference of the author-
ity in their affairs. And if they are not satisfied with the judgement that
the interference which inhibits them is not dominating, then it has to
be possible for them to withdraw from the arrangement and encounter
the authority, under a balance-of-power scenario, just as an agency for
defending others against interference and for deterring interference by
threatening and imposing punishment on interferers. Otherwise it is
indeed the case that the arrangement, however well it serves the previ-
ously dominated parties, will not serve the interests of the previously
dominant one: it will be a dominating form of interference from that
agent’s point of view.

This concession need not worry us at this stage, since we are merely
illustrating ways in which domination can be reduced and perhaps
eliminated. But it is worth remarking that actually it is not entirely
outlandish to think that the previously dominant party might accept
the constitutional arrangement. After all that arrangement is going to
be justified in response to contestation by the claim that everyone is
capable of becoming vulnerable to others, and that they each have a
common interest in being protected from others in a constitutionally
assured manner. The stronger party can reject that claim only to the
extent of believing that their current advantage is more or less assured
and that they are not as other men and women. And that belief is
hardly compelling, especially since henceforth the authority is going
to protect others by all the defensive and deterrent means at its dis-
posal.
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Non-domination as a form of power

Whether it is furthered by courtesy of constitutional provision, or in
virtue of an equal distribution of relevant resources, it should be stressed
that non-domination is itself a form of power. It represents a control that
a person enjoys in relation to their own destiny and such control consti-
tutes one familiar type of power: the power of the agent who can prevent
various ills happening to them (see appendix to this chapter).

Another way of stressing the power-involving aspect of non-
domination, to return to a theme of the last chapter, is to emphasize
that non-domination involves a sort of immunity or security against
interference on an arbitrary basis, not the mere absence of such inter-
ference. Suppose that for a certain range of choices I happen to enjoy
the absence of all interference by arbitrary powers in the actual world:
no one with such a power gets in the way of my making my preferred
choice, and no one of that kind would get in the way had I chosen dif-
ferently among the relevant options. It is possible, consistently with
this supposition, that the non-interference I enjoy is extremely inse-
cure and that I am a relatively powerless individual. I may enjoy it
only for the very contingent reason that while there are agents around
who dominate me—agents with an arbitrary power of interference—
it happens that they like me and leave me alone; or it happens that I am
able to ingratiate myself with them and placate them as they become
ill-disposed towards me; or it happens that I am cunning and manage
to keep out of their way when trouble is brewing; or whatever. In such
a world, the price of my liberty is not eternal vigilance but, as Gore
Vidal once said, eternal discretion.

To enjoy non-domination is to be in a position where no one has
that power of arbitrary interference over me and where I am corres-
pondingly powerful. It is to be possessed, not just of non-interference
by arbitrary powers, but of a secure or resilient variety of such non-
interference. Let the agents in question take against me; let me fail to
be good at toadying to them; let me lose the cunning required to
keep out of their way. None of this matters if I really enjoy non-
domination: if I really benefit from the reciprocal power or the con-
stitutional provision required for non-domination. It will still be the
case that I enjoy non-interference at the hands of the agents in ques-
tion, for that blessing comes to me securely, and not just by courtesy
of one of the contingencies mentioned. I will count by any criteria,
then, as a relatively powerful individual; I do not have to depend on
my luck for avoiding the relevant sort of interference.¢

¢ To enjoy non-interference is not to be interfered with in the actual world where I choose
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Common knowledge

We have seen that non-domination comes about through the absence
of domination in the presence of other people: through living among

other people none of whom satisfies the three conditions for domina-
tion in your regard. And we have seen that non-domination in this
sense may be realized via the strategy of reciprocal power or the strat-
egy of constitutional provision, but that in either case it involves a
positive control over your own life: a security in the possession of
non-interference. There is one more point that I need to make by way
of general introduction to the idea. This is that wherever someone
comes to enjoy non-domination, this is something of subjective and
intersubjective significance. As domination or subjugation usually
becomes a matter of common knowledge among those who are party
to the relationship, so non-domination will also tend to connect with
cOmMMmon awareness.

We saw in the last section that if the three conditions for subjuga-
tion are satisfied in any noticeable degree then, in most cases, it is
going to be a matter of more or less common knowledge amongst par-
ties to the relationship that the conditions are satisfied. This argument
started from the fact that it is always a salient question whether one
person has dominating power over another—whether the three condi-
tions are fulfilled—and that the inequality of resources that gives rise
to such power is usually going to be a salient datum: the exception will
be the case where resources of covert manipulation are used to make
people incapable of registering, for example, that others deprive them
of certain options.

Suppose now that measures are put in place to defeat the conditions
for domination in some relationship. Suppose that the measures help
to ensure that neither of two parties has dominating power over the
other or, equivalently, that each enjoys non-domination in relation to
the other. The question of whether either has dominating power over the
other will remain a salient issue. And the measures taken to redress the
imbalance of resources that gave one such power over the other—
including, now, measures designed to control manipulation—will

what I want and, equally, it is not to be interfered with in those related worlds where my
wants vary and I choose some other options; this is a modal or counterfactual aspect of
freedom that often receives mention. To enjoy the same non-interference with the security
of non-domination is to satisfy that condition plus a further modal condition: it is also not
to be interfered with in those possible worlds where the attitudes of powerful agents vary,
or my ingratiating capacities are lessened, or my native cunning is not what it was, and so
on. It is to remain resiliently possessed of non-interference across this range of possible
worlds, as well as in the worlds originally considered. See Pettit (19934; 19935).
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almost certainly constitute a salient datum. Thus, by the style of argu-
ment mentioned before, we may be sure that it will be a matter of
nearly common knowledge among parties to the relationship that the
conditions for domination fail, and that non-domination rules. Or at
least we may be confident that this will happen when other things are
equal: when there is no concerted attempt, for example, to persuade
people of the opposite.

This point is of the greatest importance, because it connects non-
domination with subjective self-image and intersubjective status. It
means that the enjoyment of non-domination in relation to another
agent—at least when that agent is a person—goes with being able to
look the other in the eye, confident in the shared knowledge that it is
not by their leave that you pursue your innocent, non-interfering
choices; you pursue those choices, as of publicly recognized right. You
do not have to live either in fear of that other, then, or in deference to
them. The non-interference you enjoy at the hands of others is not
enjoyed by their grace and you do not live at their mercy. You are a
somebody in relation to them, not a nobody. You are a person in your
own legal and social right.

The association of freedom with subjective and often intersubjective
status—the association of freedom with a feeling of independence and
immunity—goes back a long way in the republican tradition
(Wirszubski 1968: 159). It is even there in Machiavelli, who is more
tolerant of coercion and terror than most writers. “The common
benefit gained from a free community’, he says, ‘is recognised by
nobody while he possesses it: namely, the power of enjoying freely his
possessions without any anxiety, of feeling no fear for the honor of his
women and his children, of not being afraid for himself” (Machiavelli
1965: 236). Montesquieu (1989: 157) seems to offer a gloss on
Machiavelli when he writes, over two centuries later: ‘Political liberty
in a citizen is that tranqu1ll1ty of spirit which comes from the opinion
each one has of his security, and in order for him to have this liberty
the government must be such that one citizen cannot fear another
citizen’ (see too Spinoza 1951: 259).

John Milton stressed the intersubjective rather than just the subject-
ive aspects of enjoying republican freedom. “They who are greatest’,
he says of the ‘free commonwealth’, ‘walk the streets as other men,
may be spoken to freely, familiarly, without adoration’ (Worden 1991:
457). This theme assumes rhapsodic dimensions in the writings of
Richard Price (1991: 84-5) and Joseph Priestley. I quote Priestley
(1993: 35-6) at length, though his references are unfortunately (and, I
believe, unnecessarily) sexist.
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A sense both of political and civil slavery, makes a man think meanly of him-
self. The feeling of his insignificance debases his mind . . . On the other hand,
a sense of political and civil liberty, though there should be no great occasion
to exert it in the course of a man’s life, gives him a constant sense of his own
power and importance; and is the foundation of his indulging a free, bold, and
manly turn of thinking, unrestrained by the most distant idea of control.
Being free from all fear, he has the most perfect enjoyment of himself, and of
all the blessings of life.

The subjective and intersubjective aspect of freedom as non-domi-
nation marks a contrast with the way in which freedom as non-inter-
ference is normally construed within the liberal tradition. Far from
being associated with any particular psychological profile, freedom is
contrasted within this tradition with the feeling of freedom and, more
generally, with subjective or intersubjective status. Berlin (1958: 43)
expresses the point forcefully.

When I demand to be liberated from, let us say, the status of political or social
dependence, what I demand is an alteration of the attitude towards me of
those whose opinions and behaviour help to determine my own image of
myself ... Yet it is not with liberty, in either the ‘negative’ or in the ‘positive’
senses of the word, that this desire for status and recognition can easily be

identified.

Many liberals worry about the good involved in feeling free, but the
point is that they think of that good as something detachable and
detached from the good of liberty itself, as that is ordinarily under-
stood (Weinstein 1965: 156—7; Shklar 1989: 28; but see Holmes 1995:
245).

It is understandable why liberals should detach non-interference
from the common recognition of non-interference. I cannot escape
domination without the presence of protective institutions that testify
to my non-domination. But I can escape interference, I can escape
even the likelihood of interference, without the presence of such elo-
quent devices. The actual or expected non-interference that I enjoy
may come to me by good fortune alone: the good fortune, for exam-
ple, of being vulnerable only to agents who like me or only to agents
whom I am able to outwit. And such good fortune will not tend to be
a matter of common recognition.

We saw at the beginning of this discussion that the ideal of freedom
as non-interference is not generally taken as a social ideal; it is repre-
sented as a status that can be enjoyed, not just in the presence of peo-
ple, but also in their absence: not just by design—institutional
design—but by default. We see now that, equally, the ideal is not usu-
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ally depicted as a subjective or intersubjective ideal, but as something
whose realization may or may not have psychological significance. In
both social and psychological dimensions, then, it contrasts with the
ideal of freedom as non-domination.

I11. Paley’s objections

This analysis of what domination and non-domination involve should
give us a good appreciation of the ideal of freedom as non-domination.
But William Paley, as we saw in the last chapter, made three widely
supported objections to defining freedom as non-domination. It will
be useful for us, in conclusion, to see how far the ideal of freedom as
non-domination can be made proof against those complaints.

The means—end objection

The first of Paley’s objections was a charge of confusion: those who
espouse liberty as non-domination ‘describe not so much liberty itself,
as the safeguards and preservatives of liberty’ (Paley 1825: 359). If
seeking non-domination involves seeking a certain sort of security
against a certain sort of interference, then of necessity it involves a
concern for how to safeguard and preserve such non-interference.
Paley’s view is that republicans lose sight of the value of non-
interference and fetishize the institutions that are meant to promote it.
They focus on the means—the devices for securing non-interference—
when they should really have their eye on the end: as he sees it, the
non-interference itself.

But Paley misrepresents in two ways the tradition that we have been
discussing. First, the theorists of freedom as non-domination seek
security against only a certain sort of interference: that which materi-
alizes, whether to good or ill effect, on an arbitrary basis. Second, and
more important, what those theorists seek is a specific sort of security
against that interference, in particular the sort of security which
means, not just that people with a power of arbitrary interference
probably will not exercise it, but that the agents in question lose that
power: they are deprived of the capacity to exercise it or at least their
capacity to exercise it is severely reduced.

This second point needs emphasis. Republicans do not value the
absence of arbitrary interference that is achieved by courtesy of an
‘indulgence’, as Richard Price (1991: 26) puts it, or ‘an accidental mild-
ness’. Trying to secure the absence of arbitrary interference, then, is
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not trying to promote it by no matter what means. After all, it
might just happen that the most effective means of promoting non-
interference by certain powerful people would be to devise institu-
tions that flatter them and give them reason to think that those with
whom they might otherwise interfere regard them as paternalistic
deities. Trying to secure the absence of arbitrary interference means
trying to promote it, then, but only under this important constraint:
that none of the means adopted, no matter how unlikely they would
make arbitrary interference, can leave the threatening agents with the
unhindered capacity to interfere. The point is not just to make arbi-
trary interference improbable; the point is to make it inaccessible.

The best explanation of Paley’s misrepresentation of republicans
may be that there is an ambiguity in the notion of safeguarding or
securing something. Trying to secure a good may mean actlng $0 as to
maximize its expected realization. In this usage ‘secure” has a purely
probabilistic sense and is equivalent to ‘promote’. Alternatively, trying
to secure a good may mean trying to ensure that no one can take it
away from you: trying to devise things so that others are not able to
deprive you of it. In this usage ‘secure’ does not mean ‘promote’, since
the means of maximizing the expected realization of the good may
involve leaving control of the good in the hands of another. Rather
what it means is something like ‘protect it against others’. Paley’s mis-
take may be to imagine that when republicans speak of wanting to
safeguard or secure non-interference—in particular, to secure the
absence of arbitrary interference—they mean that they want to pro-
mote it, not protect it.”

The black-or-white objection

Paley’s second complaint against the ideal of freedom as non-domina-
tion 1s, in effect, that it comes only in black or white, at a maximum or
at a minimum: that it does not admit of degrees in the way that we
would expect. He complains of absolutist talk of free and enslaved
peoples when such expressions ‘are intelligible only in a comparative
sense’ (Paley 1825: 356). This complaint might have been justly enter-
tained under the sting of the rhetoric employed by Richard Price and

7 To try to secure non-interference in the protection sense is to try to reduce interfer-
ence in those possible worlds where other people take against you or you are not so cun-
ning or whatever; and to do this regardless of the probability of those worlds. To try to
secure non-interference in the promotional sense is to try to reduce interference in various
possible worlds, but in a way that takes account of how probable it is that those worlds are
ways the actual world may be; it will be to ignore a world where some powerful agent
decides to turn nasty, for example, to the extent that such a change is improbable.
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others, for it is certainly true that they painted their pictures in stark
black and white. But the question is whether the complaint tells essen-
tially against the conception of freedom as non-domination.

I think that the discussion in this chapter makes it clear that it does
not. We saw in the first section that the domination of one person by
another may vary both in intensity and in extent. On the one side, the
interference of which the dominator is capable may be more or less
arbitrary, the cost and difficulty of interfering may be more or less
great, and the interference accessible may be more or less severe. And
on the other side, the dominator may be able to interfere in the affairs
of the dominated across a wider or narrower range of activities, and in
more or less important areas.

These variations in the intensity and extent of domination ensure
that there must also be differences in the intensity with which some-
one can enjoy non-domination, and in the extent of the non-domina-
tion enjoyed. Such differences will appear with differences in the
extent to which, and in the intensity to which, domination is reduced.
People will enjoy more and more non-domination both as dominators
come to dominate them less intensely and as they come to dominate
them across a smaller extent.

Nor, crucially, is that all. The furthering of non-domination is not
strictly equivalent to the reduction of domination, whether that be a
reduction in its intensity or a reduction in its extent. We can expand
non-domination, not just by reducing existing domination, but by
novel extensions of the area over which, and the ease with which, a
subject can exercise undominated choice, at whatever level of inten-
sity. We can introduce or facilitate undominated choices in areas where
they do not currently exist or are very costly. The choices may be
unavailable because the relevant options are not culturally accessible—
not accessible in the way reading is not accessible in a non-literate
culture—or because the options are curtailed by an excessively con-
straining law or because the hard facts of life put them beyond reach.

Suppose I am a physically handicapped person for whom getting
around my home town is impossible or difficult. My non-domination
would be increased, at whatever level of intensity, by my being provided
with the means of locomotion, for I would thereby be facilitated in the
enjoyment of certain undominated choices. And my non-domination
would be increased, even though no one currently dominates me on mat-
ters of where I go; it is just that I am unable to go anywhere.

The expansive way of increasing the extent of people’s freedom as
non-domination can be nicely identified in terms of a distinction
between factors that compromise liberty and factors that condition it.
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Freedom as non-domination is compromised by domination and by
domination alone. But while my freedom is not compromised, there-
fore, by a limitation in my ability to exercise it, that limitation is still
significant; it conditions the freedom that I enjoy. We can increase the
intensity and extent of people’s freedom as non-domination by reduc-
ing the compromises to which they are subject: that is, by reducing
domination by others. But we may also increase the extent of people’s
freedom as non-domination by reducing the influence of conditioning
factors and by expanding the range or ease of the undominated choices
that they enjoy. As we may say that someone is unfree so far as their
freedom is compromised by domination, so we may say that they are
not free in this or that respect—they are non-free, though not strictly
unfree (Pettit 1989b)—insofar as their freedom is subject to certain
conditioning factors.

The claim that we need to think about reducing the influence of
conditioning factors parallels an assumption that is often made by
adherents of freedom as non-interference. Many such theorists take it
for granted that in advancing the cause of freedom as non-interference
it is important, not just to reduce the interference that people suffer in
their given range of choice, but also to increase as far as possible the
choices available to them by liberating them from unnecessary natural
or social limitations; it is important not just to make freedom as non-
interference a formal reality, as it is said, but also to make it effective.®

The assumption that more choice is always better than less, or that
easier choice is better than harder, has rightly been questioned, and the
questioning needs to be internalized in discussions of freedom as non-
domination as well as in discussions of freedom as non-interference
(Dworkin 1988: ch. 5). But the point is that the two conceptions of
freedom are on a par in each arguing that, other things being equal, we

8 Itis worth noting that to want to make negative liberty effective is distinct from want-
ing to replace it with a positive notion of liberty. The two moves are sometimes confused
with one another. Both negative liberty and republican liberty can be realized in a purely
formal or in an effective way; and the desire for the effective realization of each is different
from an attachment to a positive ideal of liberty. The project of making negative liberty
effective has been invoked to support some quite radical policies. See e.g. Waldron (1993:
essay 13) and Van Parijs (1995); on the measurement of effectiveness, relevant also for
republicans, see Sugden (1996). Arguments from the need to make non-interference effect-
ive represent an interesting twist in liberal thinking, but they depend on an assumption
which those who regard non-interference as the only good cannot easily accept. This 1s the
assumption that the interference practised by the state in the attempt to make non-inter-
ference effective—in the attempt to help people overcome, not interference, but natural or
non-intentionally imposed limitations—is justified by that increase in effectiveness. Here,
of course, there is a direct contrast with the republican approach; provided that it is not
arbitrary, state interference will not count as a serious loss—as a way of compromising lib-
erty—in the republican’s book.
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ought to expand the range or ease of favoured choice as well as its
intensity: we ought to try and reduce influences that condition free-
dom as well as influences that compromise it. The difference between
the conceptions is that they draw the boundary between compromis-
ing and conditioning influences at different points. For the conception
of freedom as non-inteference, only non-intentional influences such as
those of natural obstacles condition rather than compromise freedom.
For the conception of freedom as non-domination, intentional inter-
ferences that are non-arbitrary are similar to natural obstacles in con-
ditioning but not compromising freedom. Thus the first conception
puts law on the compromising side of the compromising/conditioning
divide, while the second conception holds that a non-arbitrary law
belongs on the conditioning side.

If we endorse the ideal of freedom as non-domination, to return to
Paley’s objection, we are not committed to thinking that all is fair or
all is foul: that freedom is fully realized or entirely frustrated. We may
advance non-domination in incremental stages, by reducing the degree
to which a dominator can interfere on an arbitrary basis, or by restrict-
ing the range of choice across which the dominator may exercise con-
trol, or by resorting to the expansive sorts of measures just canvassed.
There will be difficulties in measuring the progress achieved in such
partial stages, of course, as there are difficulties in measuring progress
achieved in advancing the cause of freedom as non-interference (Pettit
1989b); there will be issues to do, for example, with how intensity
should be traded off against extent—more on this later—and with
whether liberation in some areas of activity is more important than lib-
eration in others (Taylor 1985: essay 8). But there can be no doubt that
there is progress to be won in such incomplete steps. The discourse of
freedom as non-domination is not inevitably tied to the dichotomous
rhetoric of total emancipation or complete enslavement.

The too-hard objection

Paley’s last and most important objection was that the ideal of freedom
as non-domination is too demanding to be sensibly given to the state:
that it would ‘inflame expectations that can never be gratified, and dis-
turb the public content with complaints, which no wisdom or bene-
volence of government can remove’. What have we to say in answer to
this, if we choose to embrace the ideal and treat it as a universal value?

We certainly have to admit that there is a charge to answer. There are
two respects in which our expectations of the state are going to
increase greatly if we think that the state should be designed to
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advance freedom as non-domination, not freedom as non-
interference. The ideal of targeting only forms of dominating interfer-
ence, not interference as such, means that we are going to be relatively
well-disposed towards giving the state considerable power; we are
going to look more fondly on state interference, provided that such
interference can be bound by constraints that make it non-arbitrary.
And the ideal of targeting all forms of domination, not just those in
which there is actual interference, means that we are going to be rela-
tively ill-disposed towards tolerating relations of domination, even
relations of domination where the stronger party may usually be
expected to stay their hand; we are going to look less fondly on the tra-
ditional relationship of husband to wife, for example, or employer to
employee.

The shift from freedom as non-interference to freedom as non-
domination is going to have two effects, then, that might have dis-
turbed Paley and that might have motivated his third criticism. The
shift is going to make us potentially more radical in our complaints
about the ways in which social relationships are organized. And it is
going to make us potentially less sceptical about the possibilities of
rectifying those complaints by recourse to state action.

But does this increase in social radicalism and this decrease in social
and political scepticism give good ground for rejecting the republican
approach and for embracing instead the modernist, liberal ideal of
freedom as non-interference? The remainder of the book can be read
as an argument in favour, precisely, of being more radical in relation to
policy, less sceptical in regard to the state. It can be seen to that extent
as an extended response to Paley’s final objection. What I have done so
far is toidentify and articulate the republican notion of freedom as
non-domination. What I shall be doing in the chapters to come is to
make the case for treating that notion as a political ideal, and to exam-
ine the institutional significance of establishing it as an ideal. I hope
that the upshot will be a vision of public life in which the republican
ideal does not have the destabilizing, subversive effects that turned the
likes of Paley away from it.

APPENDIX: DOMINATION AND OTHER FORMS
OF POWER

It may be useful to relate dominating or subjugating power, as we have
characterized it here, to the other, very different conceptions of power
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that are found in political theory (Clegg 1989; Wartenberg 1990;
Patton 1994; Hindess 1996). Those who are not 1nterested can move
directly to the next chapter.

All conceptions of power, roughly speaking, make different choices
at the choice points—the points marked by ‘OR’—in the following
schema.

1. Power is possessed by an agent (person/group/agency) OR by a
system

2. so far as that entity exercises OR is able (actually or virtually) to
exercise

3. intentional OR non-intentional influence,

4. negatlve OR positive,

5. in advancing any kind of result whatever OR, more specifically,
in helping to construct certain forms of agency OR shape the
choices of certain agents.

This schema allows us to see what unifies the different conceptions
of power deployed when we speak at one extreme of the power of the
effective agent to make things happen or, at the other, of the power of
the system to keep revolutionary options off the agenda and so per-
petuate itself. Our schema even lets us see how it is possible to think
of power on the model that makes it as inescapable as gravity; there is
always some factor that exercises or is able to exercise some influence
on the sorts of agent we are or on the sorts of thing we do.

Most importantly from our point of view, however, the schema
allows us also to situate subjugating or dominating power relative to
such alternatives. Power of this general kind exists when there is

an agent, personal or corporate

that is able (actually able) to exercise

intentional influence

of a negative, damaging kind

in helping to shape what some other person or persons do.

Aol H

Dominating power in this sense is interactive, because it requires an
agent as bearer and an agent as victim (clauses 1 and 5). It is capacity-
based, because it is able to exist without being exercised (clause 2). It
is an intentional sort of power, because the things which the bearer can
do are things that the bearer can be blamed or praised for doing: they
are not beyond the agent’s control, as we say (clause 3). And it is a neg-
ative kind of power, insofar as it is a capacity to damage the victim, not
a capacity to improve the victim’s lot (clause 4). The conception con-
trasts in one or more of these dimensions with the other forms of
power that political theorists countenance.



CHAPTER 3

Non-domination as a Political Ideal

We saw in Chapter 1 that when people spoke of freedom and the value
of freedom in the republican tradition, they were focused on what we
have been describing as non-domination: the condition under which
you live in the presence of other people but at the mercy of none. We
saw in Chapter 2 what exactly, or more or less exactly, non-domina-
tion involves; in particular, we looked at the features of freedom as
non-domination that mark a contrast with the now more established
idea of freedom as non-interference. The differences all stem from the
fact that you can be dominated by someone, as in the case of the lucky
or cunning slave, without actually suffering interference at their
hands; and you can be interfered with by some agency, as in the case
of subjection to a suitable form of law and government, without being
dominated by anyone.

But the republican tradition did not just offer a distinctive interpre-
tation of what freedom involves. It cast freedom as non-domination in
the role of supreme political value, and gave support to the assumption
that the rationale for a coercive and potentially dominating state is
simply that, properly constituted, such a regime serves to advance that
value. ‘Liberty is the Chiefest Good of Civil Society’ (Gwyn 1965: 88).
The tradition countenanced no other end for the state—no other
justified end—besides that of furthering this freedom. It depicted the
ideal of non-domination as the one and only yardstick by which to
judge the social and political constitution of a community.

I turn in this chapter and the next to the consideration of why, faith-
fully to the republican tradition, we should recognize non-domination
as a value with a distinctive claim to the role of yardstick for our insti-
tutions. This chapter makes out the basic case for why and how non-
domination can figure as a political ideal, and the next chapter looks at
the attractive features of the ideal. This chapter is in three sections.
First I show why freedom as non-domination is a personal good that
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practically everyone has reason to want and, more generally, to value.
Then I argue that it is something which inherently concerns political
institutions, not something that can just be left to individuals to fur-
ther by other means. And third, I maintain that non-domination is a
goal which such institutions should seek to promote, not a constraint
that they have to honour in the pursuit of other goals; I defend a con-
sequentialist version of republicanism. This republican doctrine, as we
shall see, is a consequentialism with a difference: it allows us to say that
the institutions which promote people’s freedom as non-domination
go to constitute that freedom, not to cause it; the doctrine does not
countenance any temporal or causal gulf between civic institutions
and the freedom of citizens.

There is nothing in this book to support explicitly the traditional
assumption that freedom as non-domination is the only goal with
which our political institutions need to be concerned. But my own
view is that once we fully understand the demands of promoting non-
domination, once we appreciate the extensive but attractive reshaping
of those institutions that it would require, we shall find the claim quite
congenial. Those who hail freedom as non-interference and who think
that the minimal state is not normatively satisfactory generally invoke
other values as independent criteria of political evaluation: values
like equality, or welfare, or utility, or whatever. Freedom as non-
domination does not call for the same sort of supplementation since,
as we shall see, it already requires institutions that perform well in
regard to values like equality and welfare; thus those values do not
have to be introduced as distinct desiderata.

In arguing for the attractions of freedom as non-domination, I shall
be comparing it exclusively with the negative ideal of non-interfer-
ence, not with the positive ideal of self-mastery. If positive freedom is
interpreted in populist fashion as democratic participation, then this
neglect will scarcely need explanation: such a participatory ideal is not
feasible in the modern world, and in any case the prospect of each
being subject to the will of all is scarcely attractive. But in comparing
freedom as non-domination just with the negative ideal of non-
interference, I shall also be ignoring those versions of the positive ideal
of self-mastery that equate it with personal autonomy. And I need to
say something in explanation of this restriction of focus.

Freedom as personal autonomy may be a very attractive value, per-
haps even an intrinsic good (Raz 1986); indeed I am myself committed
to a version of the autonomy ideal that I describe as ‘orthonomy’
(Pettit and Smith 1990; 1996). Freedom as personal self-mastery, how-
ever, is a richer ideal than that of freedom as non-domination; there
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can certainly be non-domination without personal self-mastery, but
there can hardly be any meaningful form of self-mastery without non-
domination. Moreover, freedom as personal self-mastery ought to be
facilitated, if not actively promoted, under a state that assures freedom
as non-domination; it is bound to be easier for people to achieve
autonomy once they are assured of not being dominated by others. It
would not be a useful exercise, then, to compare the attractions of
these two freedoms. For consistently with thinking that the state
should be orientated towards the promotion of freedom as non-
domination, and not just towards the promotion of freedom as non-
interference, I can happily admit the attractions of freedom as personal
self-mastery.

There is a difference, of course, between the republican viewpoint
that I defend and the position of someone who thinks that the state
should explicitly embrace the richer ideal of promoting people’s per-
sonal autonomy. Such an opponent will argue that the sort of state
required for the promotion of non-domination is too austere an
agency to be attractive or compelling, and that we need to ascribe the
richer ideal to the state if we are to justify the political expectations
that we are entitled to entertain. But it is not possible at this stage to
respond to that argument. I can only hope that once opponents of this
kind see the full profile of the republican state that I defend, and once
they perceive that that state will facilitate the realization of the auto-
nomy that they treasure, they may be persuaded that there is no need
to give the state explicit responsibility for promoting people’s personal
self-mastery. They may be persuaded that people can be trusted to
look after their own autonomy, given that they live under a dispensa-
tion where they are protected from domination by others.

I. Non-domination as a personal good

Almost everyone assumes that freedom as non-interference is a good.
It is the sort of thing that anyone will desire for themselves and, gen-
eralizing to the case of others, will admit as desirable for anyone. I go
along with that assumption, and I intend to argue for the value of free-
dom as non-domination—to argue for its status as a personal good—
by showing how well it compares with the other sort of freedom in
various regards. I will argue, in particular, that it compares very
favourably with freedom as non-interference in its claim to be an
instrumental good: a good that generates other benefits for the indi-
vidual who enjoys it. I have no quarrel with someone who argues that



Non-domination as a Political Ideal 83

freedom as non-domination, or indeed freedom as non-interference, is
an intrinsic good, but I shall not address that claim here.

An instrumental good

The main instrumental benefit that we associate with the enjoyment of
non-interference is the benefit of not having your choices blocked or
inhibited by others, at least not in an intentional or quasi-intentional
manner. Consistently with enjoying a total absence of interference
you may find yourself constrained by all sorts of natural obstacle—by
your own lack of power or wealth or by the unfriendliness of the envi-
ronment—but you will not be constrained by obstacles of an inten-
tional sort, for such obstacles would represent interference. If your
actual non-interference is maximized, then, or if your expectation of
non-interference is maximized, you will be assured of the maximal
enjoyment available of this benefit.

We saw earlier that the cause of advancing freedom as non-
interference in a society may be taken to include not just reducing the
factors that compromise it—acts of interference by others—but also
the factors that condition it: natural obstacles. To advance freedom as
non-interference will be to remove interference as far as possible, and
to expand as far as possible the sphere of uninterfered-with choice.
Should we count the reduction of natural obstacles, as well as the
reduction of intentional interference, as a benefit associated instru-
mentally with enjoying freedom as non-interference? I argue not.

The absence of natural obstacles is not a benefit that flows instru-
mentally from the enjoyment of non-interference, since you can enjoy
perfect non-interference in the presence of such obstacles. The con-
nection with non-interference comes about more indirectly. If you
believe that non-interference is a value, say because of associated
benefits, then it is natural, not just to want to promote the intensity of
its enjoyment in a society, but also—so far as this is consistent—to
expand the range of choice over which it is enjoyed. While the project
of aggregatively advancing non-interference does involve reducing
natural obstacles to choice, therefore, the link with reducing natural
obstacles is premissed on the independent value—say, the instrumen-
tal value—of non-interference; it is not itself part of what makes non-
interference valuable.

If this treatment of freedom as non-interference seems unfair, then
I should say that the parallel lesson goes for freedom as non-
domination. The project of advancing non-domination, assuming that
it is a suitable value, naturally involves both promoting the intensity
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of non-domination—removing factors that compromise this free-
dom—and expanding the domain of undominated choice: removing
factors, like natural or legal or cultural obstacles, that condition it. But
the assumption that non-domination is a value, say an instrumental
value, has to be vindicated independently of the effects that might go
with expanding the domain of undominated choice. The lesson that
applies to establishing the value of freedom as non-interference also
applies here.

We have seen, then, that the main instrumental benefit associated
with freedom as non-interference is the enjoyment of choice that is not
affected by intentional blocking or inhibition by others. We now turn
to the question of how freedom as non-domination compares in this
respect. Does it provide the same instrumental benefit? And if it does
not, does it offer benefits that are suitably compensating? I shall argue
that it provides something short of the same instrumental benefit but
that it compensates, and more than compensates, by providing three
turther benefits as well.

Freedom as non-domination promises, not exemption from inten-
tional interference, but exemption only from intentional interference on
an arbitrary basis: specifically, exemption from a capacity on the part of
others for arbitrary interference. It is consistent, unlike freedom as non-
interference, with a high level of non-arbitrary interference of the sort
that a suitable system of law might impose. What it sets itself against is
not interference as such—in particular, not interference of that non-
arbitrary kind—but only the sort of interference that occurs under such
a lack of checking and constraint that, for all the victim can tell, it may
be guided by hostile, unshared interests and hostile, unshared ideas.
Devotees of non-interference look for a sphere of action for the indi-
vidual that is untainted by any actual or expected coercion. Devotees of
non-domination look for a sphere of action that is untainted by coer-
cion—or the capacity for coercion—from arbitrary quarters only.

The difference between the two ideals on this front connects with
their different views of law. Devotees of freedom as non-interference
view legal or state coercion, no matter how well bounded and con-
trolled, as a form of coercion that is just as bad in itself as coercion
from other quarters; if it is to be justified, then that can only be because
its presence makes for a lesser degree of coercion overall. Devotees of
freedom as non-domination view state coercion, in particular coercion
that occurs under a suitable form of law, as something that is not so
potentially unobjectionable, being on a par with obstruction by nat-
ural obstacles rather than with coercion by arbitrary powers. As I put
it in the last chapter, the first group put every system of law on the
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compromising side of the compromising/conditioning divide, while
the second argue that a suitably non-arbitrary form of law belongs on
the conditioning side of that distinction.

In promising actual or expected exemption from all interference, the
ideal of freedom as non-interference may look more attractive than its
rival. Better, it seems, to be exempt from all interference, or as much
interference as possible, than to be exempt just from interference—or
even from a capacity on the part of others for interference—that
occurs on an arbitrary basis. But there are three other benefits that the
rival ideal of freedom as non-domination is likely to bring in its train,
and these should serve to establish its greater value.

The first of the further benefits becomes visible when we reflect on
a salient way in which arbitrary interference is worse than non-
arbitrary. To suffer the reality or expectation of arbitrary interference
is to suffer an extra malaise over and beyond that of having your
choices intentionally curtailed. It is to have to endure a high level of
uncertainty, since the arbitrary basis on which the interference occurs
means that there is no predicting when it will strike. Such uncertainty
makes planning much more difficult than it would be under a corres-
ponding prospect of non-arbitrary interference. And, of course, it is
also likely to produce a high level of anxiety.

Freedom as non-domination requires us to reduce the capacities for
arbitrary interference to which a person is exposed, while freedom as
non-interference requires us to minimize the person’s expectation of
interference as such. But this means that, while the non-domination
ideal would tend to require conditions where certainty is high, the
non-interference ideal is consistent with a great loss on this front. It is
quite possible that the maximal non-interference possible for someone
will be available under an arrangement where that person has to suffer
much uncertainty. But it is hardly conceivable that the same is true for
the maximal non-domination that they might achieve.

Imagine that we have a choice between leaving employers with a lot
of power over employees, or men with a lot of power over women,
and using state interference to reduce such power. Maximizing overall
non-interference is perfectly compatible with taking the first option.
While we do not guard against interference by the stronger under that
option, we may not think that it is very likely to occur; and because we
do not guard against interference by the stronger, we will count the
absence of state interference as a great boon. Thus maximizing overall
non-interference is perfectly compatible with forcing the individual
employee or the individual woman to have to live with much uncer-
tainty.
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What is true at the overall or aggregate level may also hold at the
individual level. For related considerations may mean that maximizing
the individual’s own non-interference would require exposing them to
a high level of uncertainty. Perhaps the recourse to the law would be
so interventionist in their own lives and so ineffective in stopping
interference by others that it would mean more interference, not less.
Perhaps the way to maximize the person’s expected non-interference
is to leave them in subjection to others, then, in a position where they
suffer much uncertainty. Their expectation of non-interference would
be at a maximum, but at the maximal point envisaged the interference
to which they are exposed would be the arbitrary sort that induces
uncertainty: the sort that occasions anxiety and makes planning
difficul.

The project of increasing a person’s freedom as non-domination
could not tolerate this uncertainty, because it would baulk at accept-
ing any degree of subjection to another. Devotees of freedom as non-
domination emphasize the advantage of their ideal in this respect when
they say that the unfree person is exposed to the inconstant, uncertain
will of another and consequently suffers anxiety and wretchedness.
‘Having always some unknown evil to fear, though it should never
come, he has no perfect enjoyment of himself, or of any of the bless-
ings of life” (Priestley 1993: 35). Their assumption is that if we try to
further someone’s freedom as non-domination then we will remove
the spectre of such uncertainty. Maybe the person has to live by the
standing rule of a constitution and a law, a rule that makes for a degree
of coercion in their lives. But they do not have to live under constant
fear of unpredictable interference, and so they can organize their
affairs on a systematic basis and with a large measure of tranquillity.

The second benefit associated with freedom as non-domination,
and not with freedom as non-interference, becomes visible when we
reflect on another way in which arbitrary interference is worse than
non-arbitrary. To suffer the reality or expectation of arbitrary inter-
ference is not only to have to endure a high level of uncertainty. It is
also to have to keep a weather eye on the powerful, anticipating what
they will expect of you and trying to please them, or anticipating
where they will be and trying to stay out of their way; it is to have
strategic deference and anticipation forced upon you at every point.
You can never sail on, unconcerned, in the pursuit of your own affairs;
you have to navigate an area that is mined on all sides with dangers.

Advancing someone’s freedom as non-domination means reducing
other people’s capacities for arbitrary interference in their lives, and
will reduce their need for strategic deference or anticipation, as it will
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reduce the level of uncertainty with which they have to live. But
advancing someone’s freedom as non-interference is not guaranteed to
have this effect. For it may very well be that the best way to maximize
someone’s expectation of non-interference is to rely in good part on
their native wit and cunning: to get them to look after their own free-
dom by forcing them to develop and exercise strategies of placating
and anticipating the powerful. A world in which strategic flattery and
avoidance is rampant—a world in which women become adept at pla-
cating their men folk, for example, or at not crossing their paths—may
represent the best prospect for keeping interference as such at a mini-
mum.

Having to practise strategic deference and anticipation, however,
like having to live with uncertainty, is a serious cost. For the strategic
disposition imposed requires the agent to curtail their own choices: to
tug the forelock at appropriate moments and, when that promises not
to be enough, to keep out of sight. Such enforced self-denial, of course,
does not represent a form of interference, even of arbitrary interfer-
ence, for interference has to be intentionally perpetrated by another;
that, indeed, is why the cause of freedom as non-interference can be
promoted by an arrangement involving a lot of strategic deference and
anticipation. But nonetheless it is clearly bad that people should have
to resort to denying themselves various choices in order to achieve
non-interference. And it is a clear advantage of the ideal of freedom as
non-domination that in targeting arbitrary interference as the enemy,
and in seeking to reduce the capacities of others to interfere arbitrarily
in anyone’s affairs, it presents a picture of the free life in which the
need for strategy is minimized.!

The third benefit associated with freedom as non-domination but
not with freedom as non-interference is one that I have already high-
lighted in arguing that the fact that someone enjoys non-domination
is likely to become a matter of common knowledge and to generate
associated subjective and intersubjective benefits. While someone’s
freedom as non-interference may be at a maximum in a situation
where they have to recognize that they are vulnerable to the whim of
another, and have an inferior social status to that other, the enjoyment
of freedom as non-domination goes with the possibility of their seeing
themselves as non-vulnerable in that way and as possessed of a com-
parable social standing with the other. They can look the other in the
eye; they do not have to bow and scrape.

t Tam grateful to John Ferejohn, Liam Murphy, and Quentin Skinner for helping me to
see this point.
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That two people enjoy the same freedom as non-interference, that
they even enjoy the same expectation of such freedom, is consistent
with one of them, and only one of them, having the power to interfere
in the life of the other. Consistently with possessing the power to
interfere, the more powerful may have no interest in interfering; this
may be because of indifference or preoccupation or devotion: it may
even be because the less powerful people are good at keeping them
happy or at keeping out of their way. Thus the powerful person may
be as unlikely to interfere with others as the less powerful. But even if
both parties enjoy equal non-interference, and an equal expectation of
non-interference, they are likely to develop a shared awareness of the
asymmetry of power, and indeed an awareness shared with others in
the community: this was a major theme of the last chapter. And once
it is a matter of common awareness that one of them is powerful
enough to be able to interfere more or less arbitrarily in the life of the
other, then that is going to affect their relative status. It is going to be
a matter of common knowledge that the one is weaker than the other,
vulnerable to the other, and to that extent subordinate to the other.

Why should I be forced to think of myself in this way, it may be
asked, if the other person is really no more likely to interfere with me
than I with them? The answer takes us back to a consideration already
mentioned in the last chapter. Seeing an option as an improbable
choice for an agent, even as a vanishingly improbable choice, is differ-
ent from seeing it as a choice that is not accessible to the agent: seeing
it as a choice that is not within the agent’s power. Thus the fact that
another person is unlikely to interfere with me, just because they hap-
pen to have no interest in interfering, is consistent with their retaining
access to the option of interfering with me. Now it is the attribution
of accessible choices, not the attribution of probable choices, that
determines how I and others view a person and, in particular, whether
we view them as someone on whom I depend for enjoying non-inter-
ference (Pettit and Smith 1996). And so it is quite possible for me to be
forced to think of myself as subordinate to someone who is no more
likely to interfere with me than I am to interfere with them. More gen-
erally, it is possible for this way of thinking to be established as a mat-
ter of common recognition, so that my status, my standing in public
perception, becomes that of a subordinate.

Advancing someone’s freedom as non-domination is bound to
mean reducing this sort of subordination, as it is bound to mean reduc-
ing the uncertainty with which they have to live, and the strategy to
which they have to have recourse. For while it is possible to enjoy the
highest degree of non-interference available in a situation where you
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are subordinate to another, every increase in your non-domination is
going to mean decreasing the subordination to which you are exposed.
After all, increasing your non-domination means reducing the capa-
city of others for interfering with you on an arbitrary basis, and that
means reducing their access to such interference.

To sum up these reflections, then, freedom as non-domination may
seem to do less well than freedom as non-interference in servicing
unrestricted choice; after all, it is opposed only to arbitrary interfer-
ence—specifically, to others having the capacity for such interfer-
ence—not to interference as such. But freedom as non-domination
does much better in three other respects, all of them of intuitively great
importance. It promises to do better in delivering a person from
uncertainty, and from the associated anxiety and inability to plan;
from the need to exercise strategy with the powerful, having to defer
to them and anticipate their various moves; and from the subordina-
tion that goes with a common awareness that the person is exposed to
the possibility of arbitrary interference by another: that there is
another who can deploy such interference, even if they are not likely
to do so.

As against my line of argument so far, it may be said that those who
espouse freedom as non-interference are not generally known for wel-
coming or even acknowledging the uncertainty, the strategy, and the
subordination I have been documenting. How to explain this? The
answer may be that those who espouse the ideal often take it for
granted that it is best furthered by traditional, non-dominating insti-
tutions—say, by the institutions of the common law—that are most
readily justified, as they were traditionally justified, by the desire to
avoid arbitrariness. Thus what the people in question effectively
embrace is not what they officially embrace: it is not freedom as non-
interference, neat, but rather freedom as non-interference under the
rule of such a common law.2

This constrained version of the non-interference ideal is close
enough to the ideal of freedom as non-domination to make it seem
that uncertainty, strategy, and subordination are ruled out. They are
ruled out, it is true, in the forum where people’s relations are effect-
ively directed by the relevant legal injunctions. But the constrained
ideal still falls short of freedom as non-domination, since it is consis-
tent with allowing domination—and the attendant uncertainty, strat-
egy, and subordination—within those spaces where the relevant legal
injunction leaves people to other devices. Thus it is consistent, in a

2 As indicated in the last chapter, Hayek may be an example of someone who takes this
view. See Gray (1986) and Kukathas (1989).
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way that freedom as non-domination would not be, with domination
occurring in the workplace or in the home or in any of a multitude of
so-called private spaces.

I do not think that anyone can be indifferent to the benefits that
freedom as non-domination promises. To be able to live your life
without uncertainty about the interference you will have to endure; to
be able to live without having to stay on your toes in dealing with the
powerful; and to be able to live without subordination to others: these
are great and palpable goods and they make a powerful case for the
instrumental attractions of freedom as non-domination.

A primary good

They make a case, indeed, not just for the instrumental attractions of
the ideal but for its status, in John Rawls’s (1971) phrase, as a primary
good. A primary good is something that a person has instrumental rea-
sons to want, no matter what else they want: something that promises
results that are likely to appeal to them, no matter what they value and
pursue.

The considerations rehearsed so far show that advancing someone’s
freedom as non-domination is likely to help them escape from uncer-
tainty, strategy, and subordination; certainly, it is more likely to do this
than advancing their freedom as non-interference. But somethmg
stronger also holds true. Suppose we take steps to reduce a person’s
uncertainty about interference, to reduce their need for exercising a
strategy of deference and anticipation with others, and to reduce the
subordination associated with vulnerability. It is hard to see how we
could take such steps without at the same time advancing their free-
dom as non-domination. Freedom as non-domination appears to be,
not just a more or less sufficient instrument for promoting those
effects, but a more or less necessarily associated factor. There is no
promoting non-domination without promoting those effects; and
there is no promoting those effects without promoting non-domina-
tion. This may not hold in every possible world, but it certainly seems
to hold under plausible assumptions about how the actual world
works.

Given that freedom as non-domination is bound up in this way with
the effects discussed, how could anyone fail to want it for themselves,
or fail to recognize it as a value? Short of embracing some religiously
or ideologically motivated doctrine of self-abasement, people will
surely find their ends easier of attainment to the extent that they enjoy
non-domination. Certainly they will find those ends easier of attain-
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ment if they are ends conceived and pursued under the pluralistic con-
ditions that obtain in most developed democracies and, of course, in
the international world at large. Freedom as non-domination is not
just an instrumental good, then; it also enjoys the status, at least in rel-
evant circumstances, of a primary good.

This point is easﬂy supported. For almost all the things that a per-
son is likely to want, the pursuit of those things is going to be facili-
tated by their having an ability to make plans (Bratman 1987). But
short of enjoying non-domination, the person’s ability to make plans
will be undermined by the sort of uncertainty we discussed. Hence, to
the extent that it involves a reduction in uncertainty, non-domination
has the firm attraction of a primary good.

But the primary-good status of freedom as non-domination can also
be supported by reference to the reduction of strategy and subordina-
tion that it makes possible. To be a person is to be a voice that cannot
properly be ignored, a voice which speaks to issues raised in common
with others and which speaks with a certain authority: enough author-
ity, certainly, for discord with that voice to give others reason to pause
and think (Pettit 19934; chs. 2, 4; Postema 1995; Pettit and Smith
1996). To be treated properly as a person, then, is to be treated as a
voice that cannot be dismissed without independent reason: to be
taken as someone worth listening to. The condition of domination
would reduce the likelihood of being treated as a person in this way, so
far as it is associated with a need for strategy and a subordinate status.

The dominated, strategy-bound person is someone with reason to
watch what they say, someone who must be assumed always to have
an eye to what will please their dominators. And equally, the domi-
nated, subordinate person is someone, by common assumption, who
has reason to impress their dominators and try to win a higher rank-
ing in their opinion. Such a person will naturally be presumed to lack
an independent voice, at least in the area where domination is relevant.
They will fail to make the most basic claim on the attention of the
more powerful, for they will easily be seen as attention-seekers: they
will easily be seen in the way that adults often see precocious children.
They may happen to receive attention but they will not command
attention; they may happen to receive respect but they will not com-
mand respect.

It seems reasonable to hold that, no matter what their other com-
mitments, everyone—or at least everyone who has to make their way
in a pluralistic society—will want to be treated properly as a person, as
a voice that cannot be generally ignored. But that being so, it follows
that every such person has reason to want freedom as non-domination;
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in the absence of such freedom, they will be the strategy-bound, sub-
ordinate sorts of creature who cannot expect to be treated properly as
persons. Thus the connection with avoiding strategy and subordina-
tion, like the connection with avoiding uncertainty, shows that free-
dom as non-domination has the status of a primary good.

I1. Non-domination as a political concern

So much on why non-domination is a personal good or value. But the
argument does not yet show that non-domination is a value that the
state ought to try and advance. We all know that friendship is a
great value in human life, but few of us believe that the state should
give itself the task of furthering friendship. Why is freedom as non-
domination different, as republicans have always taken it to be?

Although friendship is something that all of us pursue and value, we
probably think that most of us can pursue it fairly effectively for our-
selves and that the state is unlikely to do better. If republicans take a
different view of freedom, that is because it contrasts in these respects
with friendship. It is also a good that most of us pursue and value, as
we have just been arguing. But unlike friendship it satisfies two crucial
conditions, one negative, the other positive. It is not something that
individuals can satisfactorily pursue by private, decentralized means
and it is something that the state is able to pursue fairly effectively.

The discussion in the remainder of this book amounts to a sustained
argument that freedom as non-domination satisfies the positive condi-
tion. The book is designed to show how institutions can be designed—
spec1ﬁcally, designed in a repubhcan pattern—so that people’s
enjoyment of non-domination is more or less smoothly maximized. It
remains in the present section, then, to indicate why freedom as non-
domination satisfies the negative condition: why it is not something
that individuals can satisfactorily pursue by relying just on their own
private efforts.

Against the decentralized pursuit of non-domination

One more or less obvious argument against leaving non-domination
to the care of individuals is that doing so would be likely to lead to a
very unequal distribution of non-domination. Suppose that people do
pursue their own non-domination, each in their own private way.
They individually seek to defend themselves against interference from
others, to punish any interference that occurs—thereby showing that
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no one can interfere in their affairs with impunity—and to deter or
deflect possible acts of interference. It should be clear that such indi-
vidual efforts can lead in a very undesirable direction. Inequalities of
physical health and prowess, social connection and influence, envi-
ronmental location, and the like are inevitable in any real-world situ-
ation. And such inequalities are bound to accumulate under any
real-world history, as the strong use their strength to accumulate more
and more resources and thereby to become stronger still. Thus, the
inevitable result of people’s pursuing non-domination in a decentral-
ized way will be that most find themselves at the mercy, here of this
stronger person or group, there of another. We may expect a society
where petty despotisms are rampant: where men lord it over women,
the richer lord it over the poorer, insiders lord it over outsiders, and so
on. We must countenance even the possibility that the dynamics will
produce all-powerful despots, each with a region or domain of their
own.

Some may argue that this view of things is excessively pessimistic,
and that a decentralized system of promoting non-domination would
not necessarily lead to a very poor distribution of non-domination. In
order to persuade those in this category, a further argument is needed.
We need to be able to argue that, pessimism aside, it is generally going
to be bad for the cause of non-domination to rely on people’s having
reciprocal powers sufficient to check one another’s interference; in
particular, that the strategy of constitutional provision—the strategy
of having a state that seeks to promote non- domination by non-
dominating means—is much more promising.

While a constitutional authority will not dominate people, it must
invariably limit the choices available to them or make those choices
more costly. Any system of law and government is bound to mean that
certain options are no longer available to agents, or at least no longer
available on the previous terms. It will put coercive pressures in place
in an attempt to remove a variety of choices. And since it must rely on
taxation for its own existence, it will ensure that various choices that
remain available become more costly. While it will not make people
unfree, in the sense of dominating them, it will reduce the range and
ease of undominated choice that they enjoy: it will make them rela-
tively non-free.

But though the strategy of constitutional provision does have
this disadvantage, it is more promising in that regard than wholesale
recourse to the strategy of reciprocal power. Under the strategy of rec-
iprocal power, as that works ideally, each achieves non-domination
through having resources sufficient to ensure that every act of
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interference by another can be effectively resisted; defence is so effect-
ive that there is no need to resort to deterrent measures. But the
scenario where there is no constitutional provision for universal pro-
tection, and where each asserts himself or herself in individual resis-
tance, still approximates to permanent civil war. While people might
enjoy non-domination under such a scenario—assuming that no one
person or group becomes dominant—the range and ease of undomi-
nated choice would be savagely reduced. No one would be able to
trade or travel, for example, without having to equip themselves with
costly resources of resistance and defence. The choices available to
people might be undominated, but they would be very expensive and
very restricted.

This disadvantage of the strategy of reciprocal power in relation to
the alternative strategy of constitutional provision can be expressed in
our language of compromising and conditioning factors. Both strat-
egies mean that while people’s liberty may not be directly compro-
mised, it is seriously conditioned: in the one case, by the inhibiting
effects of everyone’s being their own defender, in the other by the
coercive and fiscal costs of the law. The disadvantage of the reciprocal-
power strategy 1s simply that it promises to have a much more severe
conditioning effect. Almost any other way of achieving a life without
domination would seem to be better than having to endure the restric-
tions imposed by a war of all against all.

But even this argument against relying on the strategy of reciprocal
power is flattering to that strategy. For it assumes that people have
resources sufficient to be able to resist interference effectively, and that
they do not have to rely on threatening others with retaliation in order
to deter them: they do not have to rely on coercing others and thereby
interfering with them in a manner that does not track their interests
and ideas. But this assumption is itself quite unrealistic. For it is
inevitable, under any such scenario, that people will depend on the
deterrent value of threatening retaliation, not just on their defensive
resources. And to the extent that they do rely on such mutual coer-
cion, they will continue in the scenario envisaged to interfere with one
another on an arbitrary basis. The best that is really feasible under the
strategy of reciprocal power is a balance of deterrence, not a defensive
equilibrium.

The decentralized arrangement envisaged under the strategy has all
the disadvantages canvassed in the state of nature that is demonized,
ironically, by Hobbes (Tuck 1989). Hobbes’s argument is that if every-
one seeks to protect themselves against interference from others, in
particular to protect themselves pre-emptively, then the result is
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bound to be a war of all against all. Each will naturally prefer a strat-
egy of self-protection, including pre-emptive self-protection, to a
strategy involving unilateral disarmament. This is going to be a better
strategy than disarmament, after all, no matter what others do: if oth-
ers self-protect then it is going to be an essential defence measure, and
if others disarm it is going to be a useful insurance. But if
everyone follows a strategy of self-protection, including pre-emptive
self-protection, then everyone will be worse off in terms of non-
domination than if everyone disarms. People will dig themselves into
a hole; they will individually act in a way that is collectively self-
defeating (Parfit 1984: pt. 1).

It does not take much reflection to become persuaded that whatever
the limiting effects of constitutional provision on the choices available
to people, they are nothing compared with the disadvantages associ-
ated with wholesale recourse to the strategy of reciprocal power. And
yet constitutional provision promises to do at least as well in reducing
domination by others. Thus the strategy of constitutional provision,
the strategy of having recourse to a state, looks by far the more attract-
ive option. It may be a good idea to rely on the reciprocal-power
strategy within the framework of a constitutional state. The trade
union movement almost certainly advanced the non-domination of
workers in the industrial world of the nineteenth century. And that
movement increased workers’ non-domination precisely by giving
them collective powers with which to confront the powers of employ-
ers. But there is very little reason to be attracted to the strategy of
reciprocal power as a general means of advancing people’s freedom as
non-domination.

Freedom as non-domination, then, is not an ideal that should be left
to individuals to pursue in a decentralized way. The strategy of recip-
rocal power holds out the prospect of too many problems to be taken
seriously. The lesson is that we should explore the alternative and
more promising strategy of relying on constitutional provision, and
the remainder of the book is given to that pursuit.

Non-domination and the modern, pluralistic state

The exploration of the strategy links us with the project that was pur-
sued over many centuries by thinkers in the republican tradition. But
it is important to stress that we shall be looking to political institutions
with quite a different attitude from that of premodern republicans. We
saw in the first chapter that traditional republicans would have
thought that freedom as non-domination was attainable via the
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political system only for a propertied élite of mainstream males: the
élite who would constitute the citizens. As we explore the require-
ments of non-domination, we shall naturally break with the élitism of
traditional republicans and assume that our concern must be universal
in scope. The brand of republicanism that we shall be developing is in
this respect a characteristically modern or inclusive brand: one that
shares with the liberalism to which the likes of Bentham and Paley
gave birth the assumption that all human beings are equal, and that any
plausible political ideal must be an ideal for all.

The proposal to take non-domination as a supreme ideal for the
state will give rise to misgivings of the kind that standard liberalism
attracts when it hails the ideal of non-interference, or some combina-
tion of non-interference and other values, as the supreme political
good (Sandel 1984). Like the liberal project, our proposal—our repub-
lican proposal—is motivated by the assumption that the ideal is cap-
able of commanding the allegiance of the citizens of developed,
multicultural societies, regardless of their more particular conceptions
of the good. Communitarians will maintain against this assumption
that the ideal of non-domination is not as neutral as it seems—it is dis-
tinctively Western or characteristically masculinist or whatever—and
that, neutral or not, it is incapable of motivating people across the
familiar divisions of race, religion, gender, and the like.?

Those who take these lines of criticism are offering, in effect, a
counsel of despair about contemporary, developed society. They are
saying that there is no possibility of morally motivating allegiance to a
polity, other than on the basis of a fairly homogeneous community
grouping; that is why they are well described as communitarians. But
such thinkers are also offering, in my opinion, a counsel of ignorance.
People in some traditions may display an ideologically nurtured desire
to subject themselves to this or that subgroup: to those, for example,
of noble birth, pr1estly role, or patriarchal status. But to my eye this
requires the suppression of 2 deep and universal human desire for
standing and dignity, and the elimination of a robust and healthy dis-
position to feel resentment at such pretensions of superiority. And
even if | am wrong about that, what is certainly true, as I argued in the
last section, is that someone who is content to live in the mainstreams

3 Contemporary liberals claim to satisfy neutrality by looking for a state in which each
individual is enabled to pursue their own conception of the good. Republicans satisfy neut-
rality through having the state acknowledge only the ecumenical or non-sectarian good
represented by the freedom of its citizens. Christine Korsgaard (1993) makes the point in
her discussion of old liberals (in effect, republicans) and new liberals. Contemporary liber-
als tend to embrace, not just non-interference, but other more contentious ideals as well—
equality, welfare, or whatever—and this may explain their interpretation of neutrality.
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of a contemporary, pluralistic society is bound to treasure the ideal of
not being dominated by others. Embrace the life of a sect who abase
themselves before some self-appointed guru and you will see little in
the ideal of freedom as non-domination. Embrace the life of a con-
temporary, pluralistic society and you will see much.

No doubt it will be said that, even if this is true, still the universally
recognized ideal of non-domination is too faint a light to guide a soci-
ety and polity: that the motivationally effective shaping of shared
institutions requires recourse to less neutral, culture-bound beacons
(Maclntyre 1987). But this sustained despair about contemporary
society should merit only limited sympathy. It may ultimately prove
impossible to identify a neutral political ideal, such as I believe free-
dom as non-domination to be, which is capable of commanding the
allegiance of people in different subcultures; it may transpire that no
such ideal can sustain the demands that people are likely to entertain
in relation to the polity. But let that prove impossible, after the effort
has been made; don’t let the proclamation of impossibility inhibit the
making of the effort. I see the argument in this book as an effort along
precisely the path that these critics would block. I respond to their
criticism by inviting them to follow that argument—especially as it is
developed in the last chapter of each part—and to locate the points at
which their world-weary, theory-weary lights, ultimately their ultra-
conservative lights (Holmes 1989), predict failure.

I11. Non-domination as a goal, not a constraint

Assuming that non-domination is indeed a value, and a value relevant
to the political system, the next question is how the value should shape
that system: how it should serve to guide it. There are two salient if not
strictly exclusive possibilities (Pettit 1997). The first is that the value or
good or ideal should serve as a goal for the state to promote, the sec-
ond that it should serve as a constraint on how the state is to pursue
other goals.

Consequentialism and non-consequentialism

A good will be a goal for an agent or agency if and only if the task is
to promote the good: to maximize its expected realization. Take the
good of peace. This will be a goal for an agent or agency if and only if
the task is to do whatever is required for maximizing expected peace:
whatever is required, notice, even if this includes breaking the peace,
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as in fighting the war to end all wars. A good will be a constraint for
an agent or agency, on the other hand, if and only if the task is not
necessarily to promote it, but to bear witness to its importance or to
honour it. Honouring the good, so we may suppose, will mean acting
in the way that would maximize the expected value, if everyone else
did the same as you: it will mean doing your part in the promotion of
the value on the assumption that others look after their parts (Pettit
1991; 1997). Peace will be a constraint on an agent or agency, then, if
the task is always to act in a peaceable way, rather than doing whatever
would maximize peace.

Bertrand Russell went to prison during the First World War, as did
many others, for pacifist beliefs. He argued forcefully that the value of
peace required the allies to withdraw from that gruesome and useless
conflict. But there was a difference between Russell and some of his
pacifist friends which only appeared at the time of the Second World
War. For where they continued to adopt a pacifist stance in 1939 and
to oppose the allies’ resort to war, Russell took the view that this war
was justified: in particular, that it was justified by the fact that the
cause of peace would be forever compromised if Hitler was not
opposed. The difference that came out in these varying stances was
that whereas the other pacifists took the value of peace as a constraint
on the behaviour of a state—as something that could not be breached
even for the sake of maximizing peace itself—Russell revealed a con-
sequentialist attitude to the value of peace. He was passionately
devoted to peace, but saw it as a goal that a state ought to promote,
even if promoting it meant going to war, not as a constraint that it was
bound to honour.

Freedom as non-interference features in some theories as a goal for
the state and in others as a constraint on how the state may behave.
Suppose you think that the main or unique political good is freedom
as non-interference. What institutions ought you to regard, then, as
politically right for a society? The answer which makes non-interfer-
ence a goal is, roughly: those institutions whose presence would mean
that there is more non-interference enjoyed in the society than would
otherwise be the case; those institutions which do best at promoting
such liberty. The answer is rough, because this formula does not yet
say whether promoting a property like liberty means maximizing its
actual or expected realization and, if the latter, whether the probabili-
ties that should determine the expectation are subject to any con-
straints. But we need not worry here about such details.

It may seem that this first answer—this consequentialist or teleolo-
gical answer—is the only possible theory of right institutions for some-
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one attached to the value of freedom as non-interference. But a little
thought shows that this is not so. An alternative approach would start
from the fact that the state is itself a source of interference, since law is
necessarily coercive, and that in this respect the state offends against the
value of non-interference: it fails to honour non-interference in the
way in which someone fighting for the cause of peace fails to honour
the value of peace. Someone taking this approach is likely to invoke the
language of rights, and to say that the point is not to promote overall
non-interference as well as possible but to respect the allegedly natural
and fundamental rights of people not to be interfered with. This
approach would represent a deontological version of liberalism, where
the other represents a consequentialist or teleological form of the
doctrine.

Deontological or rights-based liberalism raises questions about
whether it could ever be legitimate to have a state; it may seem to make
anarchism the only option. But those who take the approach have pre-
sented various arguments for why it is consistent with at least a minimal
state: a state that serves only the nightwatchman functions of internal
order and external defence. One of the best known of these arguments is
that given by Robert Nozick (1974), according to which any state of
anarchy in which people’s rights to non-interference are respected
would more or less inevitably lead, and lead without any breach of those
rights, to the establishment of something close to a minimal state.

The choice that arises with peace and with freedom as non-
interference arises also with freedom as non-domination, as indeed it
arises with all values. It is possible to think of non-domination either
as a goal that the state should promote or as a constraint that it should
honour. In the first case, we think that the state should be designed so
that expected non-domination among those who live under the system
1s at a maximum. In the second case, we think that it should be
designed so that, whether or not expected non-domination is maxi-
mized, the system unambiguously testifies to the value of non-
domination: this, through assuming the form required to promote
expected non-domination in the ideally compliant world; this, in par-
ticular, through not involving the slightest taint of domination in the
state’s own constitutional arrangements.

Republican consequentialism

What attitude does the republican tradition take to non-domination?
It is not possible to quote text and verse on the point, as the choice
between teleological and deontological attitudes to freedom as
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non-domination was never articulated as such within the premodern
tradition. But there is one aspect of the tradition that suggests a fun-
damentally teleological outlook. This is that almost all the main figures
treat the question of which institutions do best by freedom as an open,
empirical issue, not as a question capable of a priori resolution
(Oldfield 1990). Machiavelli is willing to concede, for example, that
where people are already corrupt, and unlikely to sustain a suitable
form of law, the best way to promote freedom as non-domination may
require a prince with fairly absolute power (Rubenstein 1991: 54).
Locke (1965: s. 2.221) is ready to justify both a royal prerogative and
aright of popular resistance by reference to the doctrine—also used in
absolutist raison d’état arguments (Tuck 1993)—that the safety of the
people is the highest law: salus populi suprema lex. And Montesquieu
(1989: 204) is even prepared to admit, for empirical reasons, that the
cause of liberty may occasionally justify the bill of attainder—the law
directed against a particular individual—that was anathema to most
republicans: ‘the usage of the freest peoples that ever lived on earth
makes me believe that there are cases where a veil has to be drawn, for
a moment, over liberty, as one hides the statues of gods.’

The question of which institutions do best by freedom would not be
open, or at least would not be very open, on a deontological approach.
If certain institutions instantiate and honour non-domination in one
context, then they will tend to do so in each of a range of plausible con-
texts. To honour non-domination in any such context will be to take
the form that would be required for the promotion of non-domination
if every other agent and agency did its part also; and this will be to take
the same form, regardless of context. Thus the assumption that the
question is open probably manifests a view of non-domination as a
goal for the state to promote by those means, whatever they are, that
prove empirically most effective.

Certain eighteenth-century thinkers like Hume and Burke would
have regarded many of the republican masters as excessively dogmatic
about which institutions did best by freedom (Haakonssen 1994: p.
xvii). But if those masters were dogmatic on certain points—say, on
the desirability of a citizen militia or on the evil of faction—they
always offered empirical reasons for their preference: like Machiavelli,
they usually returned to the lessons of republican Rome in order to
defend their point of view.

A good example of the experimental attitude to institutions appears
in the Federalist Papers when the authors—in this case, Hamilton—
discuss the main institutional forms that republicans endorse (see too
Paine 1989: 167-70).
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The regular distribution of power into distinct departments; the introduction
of legislative balances and checks; the institutions of courts composed of
judges holding their offices during good behavior; the representation of the
people in the legislature by deputies of their own election: these are wholly
new discoveries, or have made their principal progress towards perfection in
modern times. They are means, and powerful means, by which the excellen-
cies of republican government may be retained and its imperfections lessened
or avoided. To this catalogue of circumstances that tend to the amelioration
of popular systems of civil government, I shall venture, however novel it may
appear to some, to add one more . .. I mean the enlargement of the orbit
within which such systems are to revolve, either in respect to the dimensions
of a single State, or to the consolidation of several smaller States into one great
Confederacy. (Madison, et al. 1987: 119)

But one word of caution. The republican approach became inter-
twined in the commonwealthman tradition with a habit of jurispru-
dential, natural-rights thinking, and had a deontological aspect. Locke
and those commonwealthmen who followed him (Haakonssen 1995)
saw natural rights in the image of the ancient rights of Britons, as
means whereby republican goals could be advanced (but see Zuckert
1994); ‘the primary use of rights by Locke and republican-Whig
writers’, as James Tully (1993: 261) puts it, ‘is to constrain or limit the
king or parliament to act within a known and recognized constitu-
tional structure of lawfulness: to subject their governors to the rule of
law by exercising their rights’ (see too Tuck 1979; Worden 1991: 443;
Ingram 1994). The influence of this natural-rights focus is clear also in
various later documents, otherwise of a republican cast, like William
Blackstone’s Commentaries on the Laws of England, published in the
1760s, and indeed the Federalist Papers (Lacey and Haakonssen 1991).
My inclination is to think that when republicans spoke of natural
rights, however, they generally meant to argue that certain legal rights
were essential means of achieving freedom as non-domination, and
that the description of such rights as natural did not have more than
rhetorical significance for them. In particular, it did not imply that the
rights were fundamental norms that called to be honoured in deonto-
logical fashion.*

* One way of linking rights-talk with republicanism would be to recognize certain nat-
ural, perhaps absolute, rights not to be interfered with on an arbitrary basis; these would
be ditferent from natural rights not to be interfered with on any basis, and would not raise
problems for legitimating the state: in practice, they would be rights against interference
other than by a suitable law. Such an approach would amount to a programme of honour-
ing non-domination, and would constitute a deontological version of republican thought.
It is possible that, wittingly or unwittingly, some eighteenth-century figures may have been
deontological republicans in that sense.
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But, whatever is true of the historical tradition, I believe that a tele-
ological orientation is clearly the better one to adopt, at least in the
first instance, towards a value like non-domination. There are all sorts
of ways in which it may be quite natural to tolerate a political failure
to honour non-domination, if the failure represents the most effective
means of increasing non-domination overall. It may be that the cause
of maximizing non-domination requires giving parliament special
unfettered powers in some area, for example, or giving judges a lot of
sentencing discretion for a certain sort of offence. And if the cause of
maximizing non-domination does require such departures from the
perfect constitution—from the constitution that exemplifies non-
domination in each and every feature of its design—then it would
seem only natural to tolerate those departures; it would be precious,
even fetishistic, to insist on remaining faithful to the abstract ideal.

I say that it is better in the first instance to adopt a consequentialist
orientation with a value like non-domination. The reason for the
qualification about the first instance is that if the promotion of non-
domination required resort to institutional arrangements and strat-
egies that proved intuitively repulsive to our moral sense, then we
might well wonder whether non-domination really was an adequate

political ideal or, if we remained confident on that point, whether the
appropriate policy really was one of promoting the ideal rather than
honouring it.

The relevant test, here as in other aspects of a political theory, is that
of reflective equilibrium. The aim of political theory is to find a yard-
stick for political institutions that it is hard for anyone to question but
that proves on examination to prescribe all the measures and patterns
that it seems proper, by our considered judgements, to require: an
ideal that proves, on reflection and perhaps after revision on both
sides, to equilibrate with our judgements about proper political
responses, and to help in the extrapolation of those judgements to new
cases (Rawls 1971; Swanton 1992: ch. 2). A teleological republicanism
would fail to satisfy reflective equilibrium if it required intuitively
objectionable arrangements. As it happens, I do not believe that such
a republicanism, such a consequentialist commitment to freedom as
non-domination, does fail the test of reflective equilibrium. On the
contrary, I think that it makes requirements that reform our consid-
ered intuitions only in ways which prove on reflection to be com-
pelling: it is in equilibrium, in this reflective way, with considered
intuitions about how things should be politically organized. The point
should emerge in the course of the book.
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Maximizing extent and intensity

How can freedom as non-domination serve as a unified goal for the
state, how can it serve as an effective measure of political performance,
given that extent and intensity represent separate dimensions of free-
dom? Are there not two goals here, rather than one? In raising this
question, [ abstract from the further complexity, that the measurement
of extent may itself be problematic, given that kinds of choice matter
as well as numbers of choices; this may require us to weight different
areas dlfferently (Taylor 1985: essay 8). I also abstract from the extra
difficulty that in increasing non-domination overall we may make its
distribution—its extent in another sense—very unequal; we deal with
that complexity in the next chapter. Those issues aside, will there not
be choices between increasing the intensity of non-domination
enjoyed by someone over a certain area, or enjoyed by a group of peo-
ple over that area, and increasing the extent of the non-domination in
question: increasing the number of areas where they can enjoy such
non-domination? And does that not make for a serious difficulty?

Strictly speaking, no. We might assume that there are distinct mixes
of intensity and extent between which the republican can be indiffer-
ent, consistently with thinking that some mixes are better than others.
It is possible for republicans to think that there are indifference curves
in the space of intensity and extent but that one indifference curve is
better than another; it represents equally valued mixes, any one of
which is better than any of the equally valued mixes on the other curve
(Barry 1965). If republicans do think this, then the maximization of
non-domination for a person or group will involve locating that per-
son on the best available indifference curve, by means of giving them
this or that particular mix of intensity and extent.

But while the two dimensions of freedom as non-domination do not
necessarily make for a theoretical difficulty, they do make for an unap-
pealing indeterminacy. It appears, if we go along with the indifference-
curve representation, that in seeking such and such a level of
non-domination for someone our target may be any one of a large
number of mixes: in this mix the person enjoys very intense non-
domination but over a narrow extent; in that mix the person enjoys a
less intense non-domination but over a wider extent; and so on. Such
indeterminacy does not fit well with the intuition from which repub-
licans begin: that domination is a salient evil, and that removing it or
reducing it is a more or less unambiguous enterprise.

I believe that, consistently with acknowledging that there are two
dimensions to non-domination, we can substantiate this republican
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attitude. There are a couple of assumptions that hold in the actual
world, and they serve to make the target of maximizing non-
domination considerably more determinate than the indifference-
curve representation would suggest.

The first assumption is that when the state reduces or removes dom-
ination in one area that will not make it more difficult—indeed, it may
even make it easier—to remove it in others. This becomes plausible
once we take account of the measures whereby the state acts and, if it
is to be non-dominating, is bound to act. The police who are estab-
lished to protect someone against assault or theft can also serve to pro-
tect them in other ways. The education that is provided in order to
guard someone against exploitation is likely to serve that person well
in guarding them against other forms of manipulation too. More gen-
erally, an investment of state resources that enables people to avoid
one sort of danger is likely to help them at the same time to avoid oth-
ers. Thus the attempt to reduce domination in a given area of choice,
the attempt to intensify the non-domination enjoyed by an agent or
group in that area, will not typically raise obstacles to the project of
reducing domination in other areas.

This first assumption means that the attempt to maximize freedom
as non-domination involves, in the first instance, an attempt to iden-
tify the areas where the relevant agent or agents are dominated, and an
effort at intensifying non-domination in those areas. There is no par-
ticular need for the state to have to worry about whether it may be bet-
ter to concentrate on this or that area, and no issue about how different
modes of concentration will serve respectively the intensity and extent
of non-domination that people are to enjoy. The state can feasibly give
its attention to all the areas where people are currently exposed to
domination.

While this first assumption rules out one sort of indeterminacy
that might complicate the project of promoting freedom as non-
domination, there is a second that it does not rule out. We know from
previous discussions that any system of law, however effective in
countering domination, imposes constraints and costs on people and
in that way reduces the extent of their undominated choice; it does not
compromise freedom, as we put it, but it does condition it. The state
may have a choice, therefore, between being more restrictive on the
extent of choice, thereby giving people a more intense degree of non-
domination, and being less restrictive and giving them a lower degree
of non-domination. And so far as the first assumption goes, these
options may represent equally potent ways of maximizing non-
domination.
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The choice in question here involves a less permissive state that is
more effective in intensifying non-domination and a more permissive
state that is less effective. But there are other choices too that involve
this second sort of indeterminacy. Not only may a state vary in how
permissive it is, we also know that it may vary in how far it seeks to
expand people’s choices into new areas by removing physical and cul-
tural obstacles. The state may or may not offer the physically handi-
capped person a means of getting about, for example, and it may or
may not offer ordinary people means of overcoming their more ordi-
nary limitations. This observation suggests that, as republicans may
face a choice between having a less or more permissive state, so they
may face a choice between having a state that is less or more expansive.
In each case, it seems, there will be an indeterminacy as to whether
republicans will go for greater intensity of non-domination over a
smaller extent or for lesser intensity over a larger extent.

This second sort of indeterminacy is effectively removed, however,
under a further plausible assumption. As the state seeks to reduce
domination—to make non-domination more intensive—it has to have
recourse to devices that protect the vulnerable from the dangerous or
that redress the balances of resources between them. But there is a
limit, and a fairly accessible limit, on what such devices can achieve by
way of intensifying non-domination. In particular, there is an access-
ible limit on what such devices can achieve without the state itself
becoming the most dangerous of all dominating presences. One of the
recurrent lessons of republican thinking, addressed and sustained in
the later part of this book, is that as a state gains the powers necessary
to be a more and more effective protector—as it is allowed a bigger and
bigger army or police force or intelligence service, for example—it
becomes itself a greater threat to freedom as non-domination than any
threat it seeks to remove. There is an accessible limit on how intense
the state can hope to make people’s non-domination, then, in any area
of activity.

But if there is an accessible limit on how intense the state can make
a person’s or a group’s non-domination, then that is going to minimize
the need for the sorts of trade-off just described. Assume that the cause
of non-domination, in particular the cause of increasing the intensity
of non-domination, is certainly going to require a system of law. We
will not have to face hard choices between less permissive and more
permissive systems of law, to the extent that no non-dominating sys-
tem of law can fail too badly on the score of permissiveness. Any
restrictive or non-permissive system is going to make domination by
the state more likely and is not going to be attractive. Assume again
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that the cause of non-domination, in particular the cause of increasing
intensity, is certainly going to require the protection of a person
against dominating forces. We will not have to face hard choices
between increasing the level of that protection and expanding what
people can do under the umbrella of such protection, for the cause of
more effective protection will not generally make substantial demands
on the resources that expansion would require. Expansion may not be
an attractive project, of course, but the case against it will not often be
that the resources required can be put to better use in protecting the
person more effectively.

The two assumptions discussed make the republican target of pro-
moting freedom as non-domination more determinate, and more intu-
itive, than it would otherwise be, for they ensure that intensity is given
priority over extent. The aim assigned to the state will be to do all it
can to increase the intensity with which people enjoy non-domination
and then, having achieved that goal, to look to the permissive and
expansive means whereby it may increase the extent of undominated
choice. I defended the state in the last section on the grounds that, even
if it does no better than the war of all against all in increasing the inten-
sity of people’s non-domination—actually we saw reason why it does
do better here—it promises to do much better in increasing the extent
of undominated choices; it does not involve the same need for precau-
tions and the same costs. But we are also committed to arguing, of
course, that if there are two states that do equally well in intensifying
non-domination and one of them is more permissive or expansive than
the other, then we should prefer that which gives people a greater
extent of undominated choice.

This prioritizing of intensity over extent promises to serve us well
in political policy-making; it holds out a prospect of reflectively equi-
librating republican views with received intuitions. But it also fits well
with natural predispositions. We start from the evil of domination, as
all republicans do, and we identify freedom by the absence of that
domination. It is only natural that we should seek in the first place to
remove or reduce all actual domination—that is, to increase the inten-
sity of non-domination in the areas actually under threat—and seck in
the second to maximize the range and ease of choice, often more or less
novel choice, with which people can enjoy such non-domination.

Non-domination institutionally constituted, not caused

There is more to be said in favour of the teleological, and against the
deontological, way of thinking in ethics and politics, but this is not the
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place to explore such considerations (Braithwaite and Pettit 1990: ch.
3; Pettit 1991; 1997). In concluding this discussion, however, there is a
further and important point I want to make. This is that, though
the ideal republic will be designed to promote freedom as non-
domination, this does not mean that the institutions of the state will be
causally detached from the non-domination they realize. It does not
mean that the institutions will relate in a standard cause—effect fashion
to the non-domination that they help to bring about. On the contrary,
the institutions will constitute, or help to constitute, the very non-
domination which citizens enjoy under them (see Spitz 199550: chs. 4
and 5).

Suppose that we have civic institutions in place, maybe these, maybe
those, which confer a perfectly undominated status, over whatever
area, on each and every adult in the society. Although there are other
people around—although there is no shortage of potential domina-
tors—no one is subject to the arbitrary interference of another; the
institutions distribute power and protection in such a way that the
only interference accessible is non-arbitrary: it is not interference that
may be guided by unshared interests or ideas. Now, assuming that we
have such perfect institutions in place, what is the relationship
between them and the non-domination which they serve to establish?

The relationship between such institutions and the non-interference
that people may enjoy under them—the non-interference, not the
non-domination—involves a familiar causal element: the institutions
themselves interfere with people, but they also have the effect of
inhibiting others from interfering, and so the actual level of non-
interference that people enjoy is a function of this causal impact. The
striking thing about the relationship of the institutions to the non-
domination that they put in place, however, is that it does not have the
same causal character. The people who live under the institutions do
not have to wait on the causal effect of the institutions in inhibiting
potential interferers before they enjoy non-domination. To enjoy such
non-domination, after all, is just to be in a position where no one can
interfere arbitrarily in your affairs, and you are in that position from
the moment that the institutions are in place. True, it is bound to take
time and some causal interaction for your non-domination to become
a matter of common awareness, and for potential offenders to be
deterred. But the non-domination as such precedes such causal
sequences. It comes into existence simultaneously with the appearance
of the appropriate institutions; it represents the reality of those insti-
tutions in the person of the individual.

But though the relation between state and non-domination is not
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causal, neither is it mysterious. The presence of certain antibodies in
your blood makes it the case that you are immune to a certain disease,
but it does not cause your immunity, as if the immunity were some-
thing separate on which we had to wait; the presence of those anti-
bodies constitutes the immunity, as we say. By analogy, the presence in
the polity of such and such empowering and protective arrangements
makes it the case that you are more or less immune to arbitrary inter-
ference, but it does not cause that immunity; it constitutes it. To be
immune to a certain disease is to have antibodies in your blood—
maybe these, maybe those—which prevent the development of the
relevant virus. The presence of the antibodies represents a way of
realizing the immunity; it is not something that causally leads to it. To
be immune to arbitrary interference, to enjoy non-domination, is to
have inhibitors present in your society—maybe these, maybe those—
which prevent arbitrary interference in your life and affairs. And the
presence of suitable inhibitors—suitable institutions and arrange-
ments—represents a way of realizing your non-domination; it is not
something that leads by a causal path to that non-domination.

Montesquieu (1989: 187) implicitly recognizes this point when he
talks of liberty as it exists, now in the constitution, now in the citizen.
More generally, anyone who thinks of freedom as coterminous with
citizenship, as republicans have traditionally done, is bound to take
freedom to depend in a constitutive rather than a causal way on the
institutions that support it. If freedom consists in being a citizen of a
polity and a society in which each is protected against arbitrary inter-
ference by others, then freedom is not brought causally into existence
by the institutions that characterize that polity and society. Like citi-
zenship, it involves nothing over and beyond the status of being suit-
ably incorporated within those institutions.

Some people may think it an ominous feature of freedom as non-
domination that it is an institutional reality, in the sense explained.
They may say that, if freedom is conceived of as something that the
state constitutes or helps to constitute, then it is not going to represent
a criterion by which the state can be judged. But that is nonsense.
Freedom as non-domination is an institutional reality in the sense that
it is constituted, not caused to exist, by the institutional arrangements
that put it in place. But we can still compare the freedom as non-
domination that different sets of institutions may constitute, and we
can still find that one set does better than the other in respect of such
freedom: we can do this in just the way as we could compare the kinds
and levels of immunity against a certain disease that different sorts of
antibody might conceivably provide.
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There might be a problem of the kind suggested if freedom as non-
domination were defined in terms of certain institutions: defined in
terms of them in the way in which a positive, populist concept of free-
dom is defined by reference to institutions of democratic participa-
tion. The definition of freedom in terms of direct democracy makes it
loglcally impossible to rank other institutions above direct democracy
in the dimension of freedom. And the definition of freedom as non-
domination in terms of the local political institutions would have a
similar disabling effect. But the fact that certain local institutions con-
stitute the freedom as non-domination that people enjoy does not
mean that freedom is to be defined by reference to those institutions.
Freedom as non-domination is defined by reference to how far and
how well the bearer is protected against arbitrary interference. Even if
it 1s assumed that the only protections available are institutional in
character, this definition still enables us to judge different sets of insti-
tutions, local ones included, by reference to their promotion of non-
domination. And it makes it possible to do this while allowing us to
recognize that the non-domination produced by any set of institutions
is produced in the constitutive, not the causal, sense of that term.



CHAPTER 4

Liberty, Equality, Community

We saw in the first chapter that those in the republican as distinct from
the more recent liberal tradition thought of domination, not of inter-
ference, as the antonym of freedom; and I tried in the second chapter
to articulate a precise conception of freedom as non-domination. We
have been looking in the last chapter, in a rather abstract way, at the
capacity of non-domination to serve as an ideal for the orientation of
the political system. I argued that it is an important human value; that
it is something with which the polity should be concerned; and that it
naturally serves as a goal for the polity to promote, not as a constraint
for it to honour.

We move on now to look briefly at two of the very considerable
attractions that non-domination possesses, when considered as a
political ideal. These are that the ideal is distinctively egalitaran and
communitarian: it supports the French connection between liberté on
the one hand and égalité and fraternité on the other. It will be useful
to consider these attractions before we go on to look at the institu-
tional ramifications of freedom as non-domination. The recognition
of the attractions may lead otherwise sceptical readers to take the dis-
cussion of the institutional ramifications more seriously. And the
identification of the attractions will make that discussion smoother,
enabling us to take for granted certain observations that would other-
wise have to be spelled out at a number of different points.

1. An egalitarian ideal

The inclusivist assumption that each is to count for one, none for more
than one—the assumption that marks off the republicanism explored
here from premodern varieties—already embodies a sort of egalitarian
commitment: it means that the polity is required to treat people as
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equals. But treating people as equals does not necessarily involve equal
treatment: it does not necessarily imply, for example, that each will get
an equal share in whatever is taken as the good that the polity tries to
provide (Dworkin 1978).

Suppose that we think of well-being or utility as the goal of the
polity. The utilitarian will say that each is treated as an equal to the
extent that no one is favoured in the political decision about where to
deploy utility-increasing resources, whether in this person’s life or in
that; resources will always be deployed wherever they do most good
in the overall maximization of utility. The upshot is that the allocation
of utility which the utilitarian defends may turn out to be a very
unequal one; it may just be, for example, that some people are very
difficult to make happy and that they are systematically ignored in the
political allocation of utility-increasing resources.

Freedom as non-interference is inegalitarian in the same way as util-
ity. People differ from one another in at least two respects that are
relevant to maximizing non-interference. Some are more likely to
interfere with others, in the absence of legal interference with them.
And some are more likely to be interfered with by others, in the
absence of legal interference with those others. Some are more danger-
ous than others, some more vulnerable. This means that the way for the
legal regime to maximize non-interference overall may be to concen-
trate its restraining efforts on those who are more likely to interfere,
and to concentrate its protective efforts on those who are less likely to
be interfered with. Thus non-interference may be maximized under a
regime that actively takes away the freedom as non-interference of
those who are more likely to be offenders—say, by interning them—
and that fails to invest resources in the protection of those who are
more likely to be victims.

The inegalitarian character of utility and of non-interference makes
them relatively unattractive as political goals, since it is in tension with
the thought that each is to count for one and none for more than one.
The point is acknowledged implicitly by the devotees of freedom as
non-interference, who insist that the goal is not liberty as such but
rather equal liberty (Rawls 1971). There is no way of maximizing the
enjoyment of equal liberty, as a matter of logic, without distributing
liberty in equal measures, and the qualification has the effect of turn-
ing non-interference into an egalitarian goal.

By contrast with freedom as non-interference, and with utility,
freedom as non-domination displays a significantly egalitarian charac-
ter. A quick argument shows, for example, why it is vanishingly
unlikely that freedom as non-domination can be maximized under an
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arrangement like selective internment and selective underprotection.
The government that does badly by the particularly dangerous and the
particularly vulnerable may itself do quite well by others in terms of
non-interference and expected non-interference; while it has the
power to interfere with them, as shown by its treatment of the disad-
vantaged, it may be very unlikely to interfere in that way. That, essen-
tially, is why the arrangement is liable to maximize expected
non-interference. But things are crucially different from the point of
view of freedom as non-domination.

I assume that measures like selective internment and selective
underprotection are bound to represent an arbitrary exercise of power
by the government or by the majority which constitutes the govern-
ment’s principal. Such measures are so outrageous that no constraints
could ever make them less than the arbitrary acts of a ruling will: they
manifestly fail to track interests and ideas that are shared, not just by
those whom they benefit, but also by those whom they affect. But
then the government which does so badly in non-domination terms by
those affected—by the dangerous and the vulnerable—does badly at
the same time, and regardless of probabilities of actual interference, by
all the other individuals in the society.

By virtue of its treatment of the dangerous and the vulnerable, the
government establishes itself—or the majority establishes itself—as a
collective agent which has the capacity to interfere arbitrarily in the
affairs of any individual. It establishes itself as a dominating presence
which dramatically reduces the freedom as non-domination of every-
one in the society. The public abuse of imperium implicit in such an
initiative does far more damage to the case of non-domination than the
private abuse of dominium that it is designed to reduce. There is little
prospect that the positive differences made by the measures of select-
ive internment and underprotection will be enough to compensate for
the loss to non-domination on the other side.

This argument is important, since the plausible initiatives whereby
the distribution of non-domination might be made unequal are likely
to represent acts of government domination. But it is one thing to
argue that if they are themselves acts of domination, as many clearly
can be, no anti-equality initiatives are likely to maximize non-domi-
nation overall. The more interesting question may be whether the
maximization of non-domination supports its more equal distribution
even if the initiatives taken, including anti-equality initiatives, are all
non-dominating. What if the anti-equality initiatives consist, for
example, just in letting natural differences of resources go uncompen-
sated? Could such initiatives—such non-dominating, anti-equality



Liberty, Equality, Community 113

initiatives, as we may take them to be—serve to increase the overall
level of non-domination enjoyed in the society?

There are two salient questions to consider. The first bears on ini-
tiatives that seek to give some people more intense non-domination
than others, the second bears on initiatives that seek to give some peo-
ple more extensive non-domination than others: they endow or leave
some people with a greater range or ease of undominated
choice. The first question is whether it might be possible to promote
overall non-domination by allowing some people more intense non-
domination than others. The second is whether it might be possible to
do so by allowing some people to enjoy a larger extent of undomi-
nated choice: by allowing them to enjoy undominated choice over a
greater number of issues or under circumstances of fewer costs; by
allowmg them, in effect, to be materially better off than others.

I shall argue that a republican regime which seeks to maximize non-
domination is bound to avoid initiatives that leave the intensity of
non-domination unequal, but that no such stricture applies to its
leaving the extent of non-domination—in effect, leaving material
resources—unequal. Without necessarily having to embrace a material
egalitarianism, then, republican consequentialism is required to sup-
port what we can describe as structural egalitarianism. There may be
many reasons why republicanism should seek to reduce material
inequalities, of course, as we shall see in the next chapter; but the con-
nection with material egalitarianism is not as tight—not as indepen-
dent of empirical contingencies—as the connection with structural
egalitarianism.

Structural egalitarianism

The primary consideration that leads me to defend structural egalitar-
ianism is that the intensity of freedom as non-domination which a per-
son enjoys in a society 1s a function of other people’s powers as well as
of their own. Take a person’s powers to include all those factors that are
liable to affect political, legal, financial, and social clout. The intensity
of someone’s freedom as non-domination—if you like, the level of
their protection—is not just a function of the powers that enable the
person to resist or deter arbitrary interference by others. It is also a
function of the powers at the disposal of those others, for, depending
on the nature and size of the powers of others, what their own powers
enable them to achieve in the way of resistance and deterrence will vary.
In the land of the blind, the one-eyed man is king. The point is that a
person’s absolute score in relation to the intensity of non-domination
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is a function of their relative score in regard to powers: it is a function
of their power-ratio in the society as a whole.

The fact that each person’s freedom as non-domination is a function
of their relative powers has an immediate impact on the possibility of
increasing the overall intensity of non-domination by introducing
a greater inequality in its distribution. Any anti-equality initiative
will make at least two parties less equal in their intensity of non-
domination. It will do this either by increasing the advantaged per-
son’s powers or by decreasing the powers of the other party or by
doing both at once: in whatever way, it will worsen the power-ratio of
the disadvantaged party. But if the initiative is intended to raise the
overall intensity of non-domination by the same margin by which it
raises the intensity of non-domination of the favoured party, it is ill-
designed. For the shift in the power-ratio that raises the advantaged
party’s absolute intensity of non-domination by interval A (for advan-
tage) will serve at the same stroke to lower the disadvantaged person’s
intensity of non-domination, in absolute terms, by interval D (for dis-
advantage). The weaker party’s absolute intensity of non-domination
is a function of their relative powers, and the anti-equality initiative is
bound to worsen it.

An anti-equality initiative can succeed in maximizing the expected
intensity of non-domination, then, only if the margin or margins by
which it increases the expected non-domination of the advantaged
compensate for the margins by which it decreases the expected non-
domination of the disadvantaged. But there is no reason to think that
A-margins are generally going to be larger than D-margins. There is
no reason to think that those who benefit in absolute terms from an
anti-equality initiative are going to enjoy an increase that compensates
for the loss to those who suffer in absolute terms from that initiative.

This observation already teaches us a relevant lesson. It means that,
in the unlikely event that we are starting from an egalitarian base
where everyone enjoys the same intensity of non-domination, it will
make little or no sense to think of resorting to anti-equality initiatives
in order to increase the overall intensity of non-domination enjoyed.
The chances are that such a resort will reduce the overall intensity of
non-domination at the same time as it makes its distribution less equal.

But what if we are starting, as it is more plausible to suppose,
from an inegalitarian base? Is there any reason, then, to think that
anti-equality policies may increase the overall intensity of non-
domination? No, there is not. On the contrary, there is every reason to
believe that in general any anti-equality intervention will be inferior to
some pro-equality one. Here I am moved by a consideration addi-
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tional to the consideration that a person’s absolute intensity of non-
domination is a function of their relative powers. The secondary con-
sideration is, as we may put it, that the capacity of a person’s
power-ratio to produce intensity of non-domination is subject to
diminishing marginal productivity.

Where someone’s power-ratio is poor, any improvement in their
position will make for a comparatively large increase in their intensity
of non-domination. Where the starting ratio is good, any improve-
ment will make for a comparatively small increase in their intensity of
non-domination. More generally, as the ratio in question improves,
the function from ratio to intensity will decrease; it will take more and
more of an improvement in the ratio to produce a given increase in
non-domination. Improvements in the ratio are subject to diminishing
marginal productivity in regard to the intensity of non-domination
that they make possible.

Imagine that we are dealing with just two individuals, A and B.
Suppose that A is sufficiently well resourced to be generally able to
resist interference from B or to deter B from interfering. Suppose, in
other words, that A enjoys a high intensity of non-domination in the
society constituted by A and B, not being subject to interference at
will and with impunity from B. In such a case, it will not do much for
A’s non-domination to increase their powers even further; in fact, it
may do nothing at all: A may be at a point where extra powers have
zero marginal productivity.! The increases may be more or less redun-
dant, providing A with powers that are not really needed for the
purposes of non-domination. The case contrasts with what those
increases would have achieved had A been comparatively powerless
and generally unable to resist B’s interference or deter B from inter-
fering. In such a situation, the value of the increases would have been
much greater.

The fact that improvements in a person’s power-ratio are subject to
diminishing marginal productivity in regard to intensity of non-
domination means that if we are starting from an inegalitarian
base, then no anti-equality initiative can hope to do as well in the

! Might there be a point where further increases in the resources-ratio have a negative
effect, reducing the person’s non-domination relative to others? Might the marginal pro-
ductivity of increasing the resources-ratio be negative, not just zero? It may seem so, since
further increases in the resources available to a person could certainly make them a target
of resentment and thereby facilitate collective action by others. But that is to say that the
further increases in the resources of the person are more than compensated for by increases
in the resources of the others: the increases that go with the facilitation of collective action.
And that means that the increases in the resources of the person in question do not make,
after all, for an increase in their resources-ratio.
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production of overall non-domination as a corresponding pro-equal-
ity one. Any anti-equality intervention has to increase the difference
in intensities of non-domination enjoyed by at least two individuals.
That implies that it has to improve the power-ratio of a better-off indi-
vidual rather than improving the power-ratio of a worse-off one. But
since the function from power-ratio to intensity of non-domination
is subject to diminishing marginal productivity, the anti-equality
intervention must be generally expected not to do as well as the rival
intervention that would have improved the power-ratio of the worse-
off individual.? The anti-equality intervention involves an expenditure
in power-conferring resources that is designed to increase overall
intensity of non-domination, and it appears that those resources
would have been more efficiently spent on the less well-off individual
than on the better-off.

Think of your attempts to improve the overall intensity of non-
domination as steps up a stairway. Every upward step will have a neg-
ative as well as a positive effect if it involves worsening someone’s
power-ratio; at the same time as it increases this or that person’s inten-
sity of non-domination, it will decrease another’s. We can think of this
negative effect as the stairway’s falling lower by a certain margin with
every upward step that is taken. The effect of any such attempt to
improve the overall intensity of domination can be represented, then,
as the net change in your altitude as a result of going up a step and at
the same time having the stairway fall. What we have argued is that the
net change in altitude that is achieved by any anti-equality initiative is
bound to be less beneficial than the change that could have been
achieved under some corresponding, pro-equality step. The more
promising step is always the step that makes for greater equality.

Our arguments show that the maximization of non-domination is
unlikely in many circumstances to require further departures from
equality of intensity: that in respect of equality, as in so many other
respects, there is a stark contrast between the value of freedom as non-
domination and the value of freedom as non-interference. For all prac-
tical purposes, the goal which we set for ourselves in espousing the
republican ideal of freedom is the promotion of equally intense non-
domination. The general presumption can be that non-domination
will not be furthered unless there is an increase in the equality with
which the intensity of non-domination is enjoyed.

2 ] assume, plausibly, that the productive effects of that rival intervention on the person
favoured will not be outweighed by damaging effects on the non-domination of the other
individual.
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In affirming this egalitarian aspect of freedom as non-domination,
we make contact once again with the long republican tradition. For
while that tradition was certainly élitist in its premodern incarnation,
restricting its concerns to propertied, mainstream males, it asserted the
importance of equality among the citizenry from its earliest begin-
nings (Wirszubski 1968: ch. 1). The equality sought required an equal-
ity before the law and before whatever instruments were available for
asserting people’s freedom as non-domination; it did not entail mater-
ial equality. But republican thinkers were prepared to argue that it
might be necessary to restrict the wealth of the very rich and powerful
in order to ensure equal freedom for all; it might be necessary to have
severe restrictions on sumptuary or luxury levels of affluence
(Oldfield 1990). Their commitment to equal freedom was not an
empty posture; it went to the heart of their value-system.

Some may not be persuaded that the connection between non-
domination and equally intense non-domination is as tight as I take it
to be. If they are to be substantively faithful to the republican tradi-
tion, then—and, more inclusively, to the idea that each is to count for
one, and none for more than one—such thinkers will have to do with
freedom as non-domination what Rawls and many liberals do with
freedom as non-interference. They will have to take equal freedom—
strictly speaking, equally intense freedom—to be the central concern.
Myself, I do not think this move is necessary, given the egalitarian
character of the fundamental value, and so I shall continue to take non-
domination as such to be the goal of the republican polity. But I have
no great objection if others are unpersuaded and wish to cast the goal
explicitly as equally intense non-domination.

Material egalitarianism

But if the project of maximizing freedom as non-domination is com-
mitted to equalizing the intensity with which people enjoy such free-
dom, or at least to avoiding any anti-equality initiatives, what of its
implications for equality in the extent of people’s undominated
choices? Does it mean that at any point where people differ in the
range or ease of choice available to them—at any point, in effect,
where they differ in material resources—it is always better for overall
non-domination that there should be equality? Does it mean, more
specifically, that if a state has the choice between allowing a certain
inequality in extent of undominated choice or imposing such equality,
it should always go the egalitarian way?

No, it does not. It may be that the overall level of non-domination
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in a society is maximized at a point where some people enjoy a larger
extent of undominated choice than others, say because they work
harder and have more resources. I shall be looking in the next chapter
at ways in which the promotion of freedom as non-domination is
likely in the actual world to require the reduction of material inequal-
ities. But the point to register here is that, if there is a connection
between maximizing non-domination and ensuring material equality,
it is not the tight sort of connection that ties the consequentialist pro-
ject to structural equality; it does not obtain in such a large range of
possible worlds.

We are supposing that the state which equalizes people’s holdings
does so in a non-dominating way. Even such a state will have to
impose legal limits on the growth of the holdings of the richer, and
therefore on the extent of their undominated choices, in order to lift
the extralegal limits on the holdings of the less rich and on the extent
of the undominated choices available to them. But that means that any
increase in extent of undominated choice that it achieves on the part of
the less rich is liable to be offset, and perhaps outweighed, by the
decrease in the extent of undominated choice that it imposes by its
legal interventions on those who are richer. There is no reason to think
that by equalizing holdings, and by equalizing extent of undominated
choice, the state may expect to maximize the overall level of non-
domination in the society; even supposing that its equalizing initia-
tives do not have a dominating character—and this, of course, is quite
controversial—they may well have the effect of imposing more limits
than they remove.

The difference between the situation here and the situation with
intensity is interesting. The extent of people’s undominated choices
may be a function, not just of their own holdings, but also of the hold-
ings of others: this is because of the interactive effect of holdings on
demand and price, and thereby on the costs of choice. That makes for
a parallel with the claim that the intensity of people’s non-domination
is a function, not just of their own powers, but of the powers of oth-
ers. But the parallel breaks down in a further crucial respect. For
whereas a person’s power-ratio is subject to diminishing marginal pro-
ductivity in its effect on their intensity of non-domination, nothing
similar holds as between a person’s holdings-ratio and their extent of
undominated choice.

The money that will enable me to do something, poor as I am, will
enable you to do exactly the same things. The utility derived from
money may diminish with wealth, but its capacity to buy things, and
its capacity therefore to extend undominated choice, does not. Thus
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there is no reason to think that for any extra choice that it allows to
those who are well off already, and already have a larger extent of
choice, the state would have done better to ensure that the extra choice
went to the less well off. Any resources, and any choices, that it gives
to the less well off it must take from the well off, and there is not going
to be any necessary advantage, from the point of view of maximizing
the extent of undominated choice, in that transfer. On the contrary, we
can imagine many situations where there would be a loss: situations
where, even though the state remains non-dominating, the attempt to
impose equality involves costs that reduce the total quantum of
undominated choice.

The upshot is clear. While the republican project of promoting over-
all freedom as non-domination does imply equally intensifying non-
domination, it does not necessarily involve equally extending
undominated choice. While the project is committed to structural
egalitarianism, as I put it, and while it scores well in this regard, it is
not essentially committed to any sort of material egalitarianism. There
may be a case for instituting certain material equalities—that is matter
for the second part of the book—but it is subject to more empirical

contingencies than the case for establishing structural equality: the
case for establishing equality in the intensity with which people enjoy
freedom as non-domination.

Equality and children

One final query. It is all very well to argue that promoting the inten-
sity of non-domination will tend to equalize it, when we have compe-
tent, adult individuals in mind. But how far will that goal be consistent
with treating children, for example, as equal members of the society?
I think that it is important to recognize that children, and perhaps
some other categories of people, are in a special position relative to the
state and society. Children cannot be given the same opportunities as
adults if they are to be enabled, when they become adults, to enjoy the
sort of non-domination which a republic would confer: they must be
subjected to the disciplines inherent, as any parent knows, in fostering
education and development. But how then would children be treated
under a regime for promoting freedom as non-domination? Would
they be reduced to living at the mercy of their guardians and teachers?

Absolutely not. The republican point of view would suggest that
children should enjoy the standard intensity of non-domination, in
the sense of being protected as well as anybody else against arbitrary
power. The disciplines of education and child-rearing would reduce
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the areas of choice that are open to children, but such reductions in the
extent of undominated choice, necessary though they are, would not
legitimate any compromise in the intensity of the children’s non-
domination.

While giving parents and teachers special powers over children,
then, as the law gives the authorities powers over ordinary adults, the
disciplines would not give them any right of arbitrary interference.
Parents and teachers would be subject to such constraints, and
exposed to such possibilities of sanction, that two things, ideally, are
assured: first, they will seek to advance the relevant interests of the
children; and second, that they will seek to promote those interests by
non-idiosyncratic lights. Parents and teachers would be allowed to
exercise considerable interference in the lives of children, in other
words, but the interference would be designed to track the children’s
interests according to standard ideas, and it would not constitute a
form of domination.

I1. A communitarian ideal

In contemporary political theory, liberalism and communitarianism
are often presented as the main alternative approaches. Liberalism
emphasizes the importance of individual freedom—freedom as non-
interference—where communitarianism insists on the equal, even
prior, importance of communal belonging. Liberalism looks for a state
that will abstract from people’s different communal and cultural
atfiliations—a state that will be neutral between such commitments—
and deal even-handedly with all individuals. Communitarianism, at
least in some of its versions, looks for a state that will be grafted closely
onto a community’s way of life, at whatever cost in neutrality, and that
will generate attachment and commitment in its citizens.

We saw in the last chapter that in seeking a relatively neutral brief
for the state—a brief that is not tied to any particular conception of the
good—republicanism joins with liberalism against communitarian-
ism. But the feature of non-domination which I now want to empha-
size means that there is still solid hope that communitarians may be
attracted by the republican project. The feature, in a word, is that
freedom as non-domination is an inherently communitarian ideal.
Communitarians focus on communitarian goods, assuming that such
ideals are invariably tied up with particular, sectarian conceptions of
how people should live. T argue that freedom as non-domination is
precisely the sort of communitarian ideal that ought to appeal to them,
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while rejecting the assumption that it must therefore fail on the count
of neutrality; as already argued, it remains a sort of good that almost
anyone, or at least anyone in a pluralist society, can be expected to
want and value.

A good will be a communitarian ideal, in my sense, just so far as it
displays two features: it is a social good and a common good. A good
will be social to the extent that its realization presupposes the existence
of a number of people who display intentional attitudes and perhaps
intentional activities (Pettit 1993a: ch. 3); as a matter of logic it goes
and comes, like solidarity or status, with the comings and goings of
people’s interactive dispositions (see Miller 1990). A good will be com-
mon to the extent that it cannot be increased (or decreased) for any
member of the relevant group without at the same time being
increased (or decreased) for other members of the group: it has the sort
of non-excludability that economists ascribe to goods like clean air
and external defence. It will be a partially common good to the extent
that it cannot be increased for one without being increased for some;
it will be a perfectly common good to the extent that it cannot be
increased for one without being increased for all.

Among the basic values canvassed in contemporary political philos-
ophy, most are not communitarian goods. Many are not social goods
and, whether social or not, most do not display any degree of com-
monness. I am thinking of goods like utility or happiness, relief from
misery or poverty, justice as fairness, and of course freedom as non-
interference (Pettit 1993a: 304-7).> Such goods do very badly on the
commonness criterion, because it is clearly possible in principle for
someone to do well in such terms while their fellows fare ill. That oth-
ers are unhappy or impoverished or unfairly treated or much inter-
fered with does not in itself mean that I am badly off on those criteria.
And that others are likely to suffer such a fate does not in itself mean
that I am likely to suffer the same misfortune: probabilities are too
much a function of individual circumstances.

The non-communitarian nature of those goals may account for the
hostility with which they are viewed by many critics of contemporary
liberal theory. If the state has the job of promoting such goods, then it
is essentially an institution of compromise that looks for the best
way of reconciling the conflicting ends of different people. When I
am required to honour such a state, conforming to its laws and

* Explicitly egalitarian goods—material equality, equality of opportunity, etc.—fare
better. Although it is possible to improve one person’s position in regard to equality with-
out improving the position of others, it is impossible to attain perfect equality for one per-
son without at the same time attaining it for all.
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expectations, I will not be invited to 1dent1fy with any group or groups
that the state serves in common, for its very rationale emphasizes my
separateness from others and my competition with them. Perhaps that
is the sort of argument that sets communitarians against liberalism.
But however well-placed in that connection, the argument cannot be
directed against a republican theory that starts from the value of free-
dom as non-domination. For this value has a strikingly communitar-
ian character (see Philp 1996). It is both a social and a common good.

We saw in Chapter 2 that freedom as non-domination is a social
good that comes about, not by virtue of the absence of other people,
but by virtue of checks on the capacity of other people to exercise
domination. You cannot enjoy freedom as non-domination by defaul,
as we put it; you cannot enjoy it just because there are no other peo-
ple about. Freedom as non-domination comes about only by design:
only because there are legal and social arrangements in place which
ensure that the other people who are about cannot interfere with you
on an arbitrary basis. Freedom as non-domination requires the free-
dom of the city, not the freedom of the heath. We shall see now that
this social good is also a common good, and thus that it ought to have
great appeal for communitarian thinkers.

To enjoy non-domination is to be in a position where others are
unable to interfere on an arbitrary basis in your affairs. But no one will
be able to interfere arbitrarily in your affairs just to the extent that no
one is able to interfere with those of your ilk, in particular those of
your ilk in matters of resistance and exposure to interference: in mat-
ters of vulnerability. To the extent that those others are exposed to
arbitrary interference, you too are exposed; to the extent that they
are dominated, you too are dominated. You will only enjoy non-
domination, therefore, so far as non-domination is ensured for those
in the same vulnerability class as you. Those of you in each class sink
or swim together; your fortunes in the non-domination stakes are inti-
mately interconnected.

For all that this observation entails on its own, of course, your vul-
nerability class may be a singleton; it may consist of you alone. But
those who interfere arbitrarily with others, if they are not absolutely
random in their choices, do so on the basis of certain markers: this is
my wife, this is a black youth, this is an immigrant worker, this is
someone old and frail, and so on. And that means that each person, in
all likelihood, will belong to a significant vulnerability class or to a
number of such classes. They may be well situated relative to other
members of the class and do slightly better in the protections that are
available to them. But if the class has a salient unity, then they must
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recognize that there is no way of achieving the best in the way of non-
domination—the best that non-members can achieve—short of elimi-
nating the domination of all members of the class.

Suppose that women are not protected, either by law or culture,
from physical abuse by their husbands. You may be a fortunate
woman whose husband is very unlikely to abuse you, say because of
being deeply in love, but that difference between your situation and
those of other married women does not mean that your fate in the
non-domination stakes is quite independent of theirs. On the con-
trary. To the extent that any woman can be abused on an arbitrary
basis by her husband, womanhood is a badge of vulnerability in this
regard; in particular, it is a badge of vulnerability that you, fortunate
though you are, must bear in common with others. You can only hope
to escape domination in this respect to the extent that all women are
enabled to escape domination. Your fate is intertwined with theirs.

Why say that your freedom as non-domination depends on how
other women are situated but not, or at least not necessarily, your free-
dom as non-interference? The reason goes back to the fact that you are
dominated insofar as your husband has the capacity to interfere with
you—insofar as interference is an accessible option for your husband—
and regardless of whether he is actually likely to interfere. The repub-
lican will say that, while you may be unlikely to suffer actual
interference at the hands of the loving husband, still you are domi-
nated by him, and there is no way of removing that domination with-
out altering the conditions under which women generally relate to
men. Freedom as non-domination requires the inaccessibility of arbi-
trary interference to your husband, not just the improbability of his
having recourse to such interference.*

Someone concerned about non-interference will be forced to
take quite a different line. Suppose it happens that the loving husband
is entirely unlikely to interfere with you. The devotee of non-
interference will have to say that this situation is desirable in the high-
est possible degree. There is no probability of interference by your
husband, and such expected non-interference is achieved without

+ Tt will be better of course to have a loving husband than a non-loving husband, even
though both are dominating presences. This situation will be better, indeed, by reference
to the value of non-domination itself. With a loving husband a woman is going to be given
more choices in which to enjoy the non-domination that she possesses in relation to other
agents; the enjoyment of that non-domination will not be pre-empted by actual interfer-
ence on the part of the husband. Thus if a woman is allowed by a dominating but loving
husband to spend her money as she wishes she will at least be able to enjoy whatever non-
domination she possesses in relation to agents in the market-place; the extent of her non-
domination relative to those agents will be increased.



124 Republican Freedom

relying on protective coercion or interference by legal or cultural
authorities. It will not matter in the books of this theorist that you are
dominated—that your husband has the capacity to interfere on an
arbitrary basis—and so there is no particular cause or grievance that
you will share, by the accounting in those books, with less fortunate
women. If you take up the grievance of those women, that will have to
be an altruistic act; you cannot take up their grievance on the basis of
recognizing a common cause with them.

The line of thought that we have followed up to this establishes that
freedom as non-domination is a partially common good: a common
good from the point of view of each vulnerability class. The goal of
freedom as non-domination gives a common cause to each of the
salient vulnerability classes in any contemporary society: to each of
those groups who are rendered particularly vulnerable by virtue of
gender or ethnicity or colour or sexual preference or whatever; to each
of those groups who, in this sense, count as relatively oppressed
(Young 1990: ch. 2). If we attach ourselves to the promotion of non-
domination in any contemporary society, then one of the first things
to recognize will be that the politics required for that enterprise can-
not be just an atomistic project; it will have to be articulated at the level
of group grievance and group assertion, as well as at levels involving
individuals as such. If I am a member of an indigenous population in
contemporary Australia or Canada, for example, then how far I
achieve non-domination is intimately tied up with how far other
indigenous people do so; there is a single, solidaristic cause here, not
just a sum of individual causes.

But if non-domination is a common good to this extent, is it ever
likely to be a perfectly common good? Is it ever likely to be such that
it cannot be increased for one without being increased for all? Yes, to
the extent that a special, empirical assumption is satisfied. This is the
assumption that people in the society at large belong to the same vul-
nerability class. They are permutable in the vulnerability stakes, so
that if one sees another suffer interference, they can truly say, “There
but for the will of god—there but for brute fortune—go 1.’

The permutability assumption is clearly not going to be satisfied,
certainly not satisfied in respect of every form of interference, in a
polity that gives formal or informal significance to caste or class or
colour or whatever. Whites need not belong to the same vulnerability
class as blacks in a racist society. But the permutability assumption will
have to be better and better satisfied as we approach the society where
the enjoyment of non-domination is maximized. By the argument
given in the last section, non-domination is an egalitarian goal that
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requires more or less equal distribution for its optimal promotion.
That means that as non-domination is promoted, factors like caste and
class, colour and culture, should decline in political significance: in
significance as markers of vulnerability to interference. The commu-
nity as a whole should approach the point of being a single vulnerabil-
ity class. Non-domination would tend to be a fully common good in
those circumstances, for it would become more or less impossible for
any individual to increase their enjoyment of the good without every-
one else increasing their enjoyment at the same time. The closer we
approximate to the enjoyment of perfect non-domination, then, the
more common that ideal will become: the more it will appear that our
fortunes in the non-domination stakes are intimately interconnected.

It is a very important observation that non-domination is a
communitarian good. It means that the cause of freedom as non-
domination will always have the dimension of a social and common
cause for the people involved in pursuing it. Contrary to the line of
argument mentioned earlier, the fact of recognizing the state as an
institution that promotes such a good will give us reason to identify
with other people, and ultimately with the polity in general. It will not
lead us to see ourselves as set apart, in essential competition.

We can speak of the liberation or emancipation of a society or class
or caste, under the republican approach, without indulging in exces-
sively collectivist rhetoric. The freedom of a society—and not just its
freedom wvis-a-vis other societies (Hobbes 1968: 266)—is as basic a
notion as the freedom of individuals, to return to a theme that we have
already mentioned; we can refer as properly to the freedom of
Florence as to the freedom of Florentines (Harrington 1992: 8).
Freedom is not the atomistic good associated with non-interference. It
can be enjoyed by individuals, at least in the real world, only so far as
it can be enjoyed by the salient groups to which those individuals
belong. I return to this theme in the final chapter of the book.

The argument in this chapter should begin to make salient the
attractions of freedom as non-domination in the role of a political
ideal. When the leaders of the French Revolution spoke of freedom,
equality, and fraternity, they do not have to be seen as going beyond
the traditional republican ideal of freedom alone. They were commit-
ted to extending citizenship and freedom beyond the traditional élite,
of course; influenced by Rousseau and Enlightenment thinkers, they
had already broken—however incompletely—with the exclusivist
aspect of premodern republicanism. But the only value we need see
them as espousing is the value of freedom as such. For it is clear from
the observations deployed here that there can be no hope of advancing
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the cause of freedom as non-domination among individuals who do
not readily embrace both the prospect of substantial equality and the
condition of communal solidarity. To want republican liberty, you
have to want republican equality; to realize republican liberty, you
have to realize republican community.>

5> The themes explored in this chapter connect closely with the main thesis of Jean-
Fabian Spitz’s (19954) illuminating study of political liberty. That thesis is that in the
republican sense of liberty—he explicitly relates this to my own work—there is no liberty
without equality and justice. I connect with that thesis again at various points in the second
part of the book, especially in the last chapter.
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CHAPTER 5

Republican Aims: Causes and Policies

My interest in the republican conception of liberty comes of the hope
that it can persuasively articulate what a state ought to try to achieve,
and what form it ought to assume, in the modern world. I have wanted
to find a new republican philosophy of government in the rich mater-
ials of the old, premodern tradition. I share the enthusiasm of histor-
ians for trying to establish the lost systems of coordinates by which
past thinkers may have navigated, and I believe that identifying such
exotic systems of reference may help us to see more clearly the land-
marks by which we take our own bearings. But this book has not been
driven by that motivation. It has been written, not out of a desire to
retrieve a lost vision of public life, but out of a wish to explore a new
vision of what public life might be.

The traditional republic is described in a moral language whose
provenance is centuries old, of course, and the images in which the
language is given substance derive from decisively premodern regimes:
for example, the northern Italian cities of the Renaissance, the
seventeenth-century English Commonwealth, and Britain’s American
colonies in the eighteenth century. This makes for a challenge to my
project. Republican ideas about good citizens and good constitutions,
so it will be alleged, even republican ideas as to what freedom means,
are intimately tied to characteristically premodern suppositions: the
supposition that the citizens constitute a propertied gentry, for exam-
ple, or that they are bound by lost, artistocratic notions of honour or
virtue, or that they are few enough to be able to assemble and vote at
regular intervals, or whatever. The challenge posed is to show that we
can hold onto the old republican ideal, as it has been articulated here,
and build a modern image of republican institutions on that basis; ‘the
question for Pettit’, as Alasdair MacIntyre says, ‘is: in what kinds of
institutions can the republicanism which he advocates be embodied?’
(1994: 303)
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This second part of the book is an attempt to meet that challenge. I
want to give an idea of what it would mean to take the ideal of free-
dom as non-domination seriously, and to build modern institutions of
government around it. And in doing this, I want to show that the insti-
tutions required are not so distant from what we have that republic-
anism looks utopian, nor so close to what we have that it seems
uncritical. I want to show, in John Rawls’s (1971) phrase, that
republican political philosophy does well on the test of reflective equi-
librium. It has institutional implications that prove, at least on reflec-
tive consideration, to equilibrate with our firmer intuitions. It
represents a philosophy that we can live with and act on.

The first thing that needs to be made clear in a discussion of the
institutional ramifications of republicanism is its significance for the
causes that the state should take seriously and the policies that it
should try to advance. I take up that task in this chapter. I argue first
that a broad range of plausible causes can and will be given a hearing
within the republican standpoint. And I try to show, second, that the
policies that a republican standpoint would lead the state to espouse
are wide-ranging and attractive: they are not confined to the narrow
agenda that premodern republicans and classical liberals would have
countenanced.

In discussing the causes and policies which a modern republic has to
take seriously, this chapter focuses mainly on things that a republic
must do in order to counter the dangers associated with different lev-
els of dominium, different levels of resource and control, in everyday
social life: these are the dangers that ordinary people face in their deal-
ings with one another, individually and in the context of collective and
corporate organization. The chapter following then considers the
measures that are necessary if the state is to do this successtully, in par-
ticular to do this without coming itself to represent the form of dom-
ination that can go, not with dominium, but with imperium (Kriegel
1995). Where Chapter 5 looks at the aims that the republican state
must espouse in combating the first danger, Chapter 6 looks at the
forms that the republican state must assume if it is to combat the sec-
ond.

I. Republican causes
A republican langunage

I argued in the introduction to this book that politics has a conversa-
tional, deliberative aspect, and that the role of political philosophy is
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to interrogate the languages in which such conversation is carried for-
ward and, if necessary, invent or reinvent terms and idioms that may
aid clarification and facilitate convergence. Of course, politics inher-
ently involves interest and intrigue, power and struggle, and it would
be quite utopian to suggest otherwise. But the most dominant interest,
and the most aggressive power, still has to speak and still has to make
a case for its hegemony. In particular, it has to find words that can
reach the minds—if only the muted and mastered minds—of those in
other camps and other quarters. Conversation is inseparable from pol-
itics, even if it sometimes degenerates into the one-way conversation
of the aggressive publicity machine.

In seeking to facilitate political conversation, each political philoso-
phy will look for a language that, ideally, does two things. First, it
employs only conceptual distinctions and inferential patterns that no
one in the community has serious reason to reject; it offers a medium
of debate which no one has a priori ground for dismissing. In other
words, the language connects with intellectual icons and paradigms
that are recognized in common across the society. Second, the ideal
language offers a medium which enables those in every quarter of the
society to give a satisfying articulation of their particular grievances
and goals. It answers to the fact of difference at the same time as it
builds on a base of common ideas. It makes it possible for the signifi-
cantly different voices in the society to express themselves in a way
that others have to hear and honour.

Some thinkers may take issue with the idea of looking for a political
language in which to articulate the grievances of different groups.
They may say that the quest for a political lingua franca intrudes an
assumption of a fundamental homogeneity among citizens, and that it
will serve in practice to impose on different groups an image of their
situation and their dissatisfaction that is not true to their experience. It
is certainly reasonable of critics to warn of the permanent possibility
that the search for a common language may not be as successful as
some think: that the allegedly common language may construct some
grievances in a way that distorts them. But it cannot be right that the
search for a common language of articulation is inherently flawed. For
unless different groups can find a common language in which to talk
of their problems, the complaints of each group will be nothing but
noise in the ears of the others; they will have the status, and the
insignificance, of inarticulate mewlings.

It should be clear how a political philosophy may fail to provide a
satisfactory language of debate. Take the classical liberal philosophy
that makes freedom as non-interference the be-all and end-all of
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political good. In connecting with the almost ubiquitous idiom of lib-
erty, that philosophy may do well by the first condition, offering a lan-
guage that few can dismiss out of hand. But the philosophy clearly fails
to offer a medium in which the palpable grievances of different groups
can be reasonably articulated. Consider the grievance of the domi-
nated worker or woman or tenant or debtor who does not actually
suffer interference but who has to fawn and toady and look with a
degree of apprehension on a master who holds power—perhaps only
informal, legally unrecognized power—over them. Anyone in such a
position has got a complaint to make: their position is saliently infe-
rior to that of others. But, as we already know, no one in such a posi-
tion will be able to make that complaint in the language of freedom as
non-interference. For in terms of non-interference, in terms even of
expected non-interference, there is no grievance audible; the language
silences those whom it ought ideally to be serving.

The reason why classical liberalism fails in this respect is that the
language of non-interference does not reach beyond the sector of
opinion and interest with which it was in the first place associated. The
liberal ideal of being let alone, in particular of being let alone by the
state, took wing in the early days of industrial capitalism, as an 1deal
for the new class of profit-seeking entrepreneurs and professionals.
For these individuals and their champions, the notion of freedom as
non-interference articulated an indispensable precondition for com-
petitive success, and it was easy for them to think—certainly it was
convenient for them to think—that the notion represented a univer-
sally attractive ideal. They could ignore the fact that freedom as non-
interference is consistent with insecurity, with lack of status, and with
a need to tread a careful path in the neighbourhood of the strong; they
were not themselves beset, after all, with such difficulties. They could
neglect the fact that in holding up such freedom as the supreme ideal,
therefore, they were denying women and workers a language in which
they could protest at the insecurity, the need for strategy, and the lack
of status that went with their particular social location.

I want to argue that, in contrast to the manner in which freedom as
non-interference remains tied to the sector of interest and opinion that
first gave it prominence and currency, freedom as non-domination
transcends its origins—it reaches beyond its founding communities—
and holds out the prospect of a language that satisfies our two condi-
tions. As an idiom of freedom in which enslavement and subjection are
the great ills, independence and status the supreme goods, this Jan-
guage has a claim to validity across the full spectrum of contemporary
society, at least contemporary society in the pluralist, democratic
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mould. And as a language that enables us to express complaints of
domination, so I argue, it has a claim to be able to articulate grievances
which far outrun the complaints of its founding communities.

Those founding communities were very varied, as we know. In its
earliest days, the ideal of freedom as non-domination appealed to
those in the ancient world who claimed a position at the extreme
opposite from that of a slave; in particular, those in the Roman
Republic who claimed a position in which they did not have to
acknowledge subjection to any monarch or master. Later, among pop-
ulations that consciously aligned themselves with the Roman prece-
dent, it had related attractions. It appealed to the citizens of Italian
Renaissance cities, as an ideal that expressed the independence to
which they aspired, individually and collectively, in relation to
grandees and princes. It appealed in seventeenth-century England
to those who prized a legal culture that gave them rights against the
king, and who wished to banish every spectre of absolute, arbitrary
power. It appealed in the eighteenth-century American colonies as an
ideal that expressed their shared desire not to have to depend and wait
on the dictate, however friendly, of a distant parliament. And it
appealed in revolutionary France to those who rejected a regime in
which monarchical caprice was the supreme law and aristocrats
enjoyed an arbitrary system of privilege and dominance.

There are commonalities, and indeed restrictive commonalities,
among the constituencies that cared in this way for freedom as non-
domination. The individuals involved were always male, they were
always men of substance—men of trade, men of land, men of prop-
erty—and they were always, of course, members of the mainstream
culture. In espousing the ideal of freedom as non-domination they
identified heights, as they saw it, which were within their individual
and collective reach, provided only that things did not go institution-
ally amiss: provided only that the king was removed or contained; pro-
vided only that the particularly rich and powerful did not secure too
much influence for themselves; provided only that their numbers did
not factionalize or that the factions did not gain unfettered control of
the collectivity; and so on. The heights that they identified held out the
prospect of a way of life within which none of them had to bow and
scrape to others; they would each be capable of standing on their own
two feet, they would each be able to look others squarely in the eye.

But despite these highly particular associations, I want to argue that
the republican language of freedom as non-domination offers a
medium in which a variety of grievances can be articulated, including
the grievances of groups who are far removed from the founding
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communities. Not only does it have potentially universal appeal as a
language of freedom,; it has relevance to a variety of highly specific,
even particularistic, causes.

There are two respects in which the ideal may seem unable to
respond to some grievances. First, it focuses on human beings as dis-
tinct from the cosmos in general, and it is ill-equipped on the face of it
to articulate the demands of those who reject anthropocentric per-
spectives: those who espouse radical forms of green political theory,
for example. Second, and more significantly, it focuses, or has at least
traditionally focused, only on some human beings: those who are
male, those who are well off, and those who are situated in the main-
stream culture. I propose to make my case for the republican language
of freedom as non-domination—my case for its ability to articulate
difference grievances and causes—by showing that it can cope with
such demands. I will try to show that environmentalism, feminism,
socialism, and multiculturalism can be cast as republican causes.

In arguing that republicanism can give a hearing and a voice to these
and other causes, I do not mean that being a republican necessarily
involves going along with everything that the movements in question
have advocated. On the contrary. Republicanism enables us, and
enables those within those movements, to give voice to relevant con-
cerns. But it does not do this in an uncritical way; it does notdoitina
such a way that it becomes hostage to the movements served. In con-
structing the grievances and demands put forward, it gives specific and
distinctive accounts of the causes involved, though accounts that will,
I hope, be found persuasive. Republicanizing the causes certainly
means validating them, but it means validating them, inevitably, within
the logic of republican ideas.

While I focus on the concerns of more or less radical movements in
trying to substantiate the republican language of freedom as non-
domination, I assume that the language can also serve to articulate the
concerns of more mainstream groups; indeed, it is because of making
this assumption that I focus on radical movements. I assume in partic-
ular that those entrepreneurs and professionals who were well served
by the classical liberal ideal would also find the ideal of freedom as
non-domination suited to their purposes. It might not enable them to
raise the same, routine points against government interference, for
such interference will be unobjectionable to the extent that it is
not itself dominating and serves in other respects to promote non-
domination. But the ideal of freedom as non-domination would still
answer well to the interests of such individuals. As we saw in dis-
cussing the attractions of non-domination, it would offer them a way
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of defending the scenario in which they know where they stand and
can advance their economic and related projects without apprehension
or uncertainty.

There is one specific way, indeed, in which the ideal of non-
domination might answer better than the ideal of non-interference to
the interests of such conservative parties. Suppose we imagine a social
world in which institutions of private property are not established
or are capable of being politically eliminated. The ideal of non-
domination might make it easier to support the introduction or rein-
forcement of private property in such a situation.

The ideal of non-domination suggests that, while the private-
property move would require the non-dominating interference of the
state—and while the move would thereby reduce in one respect the
extent of undominated choice available to people at large—it would
more than compensate by increasing the extent of such undominated
choice in other respects. It would make choices and courses of action
accessible—for example, those that involve owning and selling and
giving things away—that would not otherwise exist even as possibili-
ties. The ideal of non-interference does not make the argument for
institutions of private property so straightforward. It suggests that if
such institutions are justified, that must be because they make it pos-
sible for people to avoid interference in a greater measure than the
measure in which they themselves require the interference of the state;
or, even less convincingly, that the extent of non-interfered-with
choice that they facilitate is so large that it compensates, by some intu-
itive weighting of extent against intensity, for the direct state interfer-
ence that the institutions require. If defenders of private property want
a really plausible case for politically recognizing their preferred insti-
tutions, then they might do better to embrace the ideal of freedom as
non-domination rather than the ideal of freedom as non-interference.

Environmentalism

Green political theory sometimes assumes the radical form of arguing,
not that people’s interests will be betrayed unless the state adopts a
certain ecological perspective, but that the interests of non-human
subjects and systems—together, no doubt, with the interests of peo-
ple—require the state to assume this or that form (Sylvan 1984-5).
Such an ecological theory is bound to find republicanism excessively
anthropocentric. After all, republicans believe that the state ought to
be designed with a view to the promotion of people’s freedom as
non-domination alone, not with a view to the good of anything
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non-human. And that neglect of the non-human is going to be anath-
ema to the sort of environmentalism envisaged here.

Is it possible to defend republicanism as an approach for environ-
mentalists to take? There may be no particular problem with
less radical forms of the environmental approach (Goodin 19925;
Passmore 1993). But is it possible to make a case for republicanism—
to make a case for the resort to republican language—that will appeal
to radical environmentalists? I believe that it is.

The first thing that needs to be said is that radical environmentalism,
according to which the state should be shaped with a view to non-
human as well as human interests, does not itself offer a language of
grievance and claim that has any chance of reaching the ears of those
outside the green movement. The language is too specialized, too inti-
mately associated with a particular perspective on the world, to have
the sort of general validity for which we should look in a medium of
political debate. It may help believers to articulate their outrage—
often their perfectly justified outrage—and to develop a philosophy
that may yet gain wider acceptance, even the acceptance of the com-
munity at large. But as things stand at the moment, short of such wide-
spread acceptance, it offers them no hope of making an impact on the
political scene generally. Articulated in the terms considered, radical
environmentalism will present itself as a sectarian movement, on a par
with familiar religious groupings, and its concerns will make no par-
ticular claim in the public world. Why should I be moved by your
arguments if you argue from premisses that I do not accept? Why
should people generally be moved by the arguments of radical envir-
onmentalists if they do not accept the premisses from which those
thinkers insist on starting?

The lesson is that politics, certainly politics in a pluralist society,
inevitably requires pragmatism (Larmore 1987); or, if not pragmatism,
at least the acknowledgement that there are reasonable differences of
opinion which political argument must try to reach across (Rawls
1993). It requires those who are committed to various political causes
to be able to articulate the concerns they want the state to take up in
terms which others can understand and internalize. Unless the devo-
tees of a cause are prepared to do this, they cannot reasonably expect
their fellow citizens to listen, let alone to go along.

The pragmatism required may not appeal to purists, but, apart from
being ineffective, the purist attitude is also exceedingly precious. Why
should devotees of a certain cause shrink from presenting that cause in
terms that have general appeal, on the grounds that the cause appeals to
them in different, more particular ways? There is no inconsistency in
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admitting that a cause may appeal to different people on different
grounds; one and the same conclusion may be supported by distinct sets
of premisses. And there need be no deception of others, and of course
no self-deception, involved in arguing for a cause on grounds other than
those on which you find the cause appealing; you need make no secret
of the fact that the cause appeals to you in a distinctive way, even as you
seek to display its attraction in publicly more accessible terms.

If this lesson is accepted, then I can begin to make a case for articu-
lating environmental concerns in republican language. While repub-
licanism, like almost all mainline political philosophies, is decisively
anthropocentric, it gives us salient reasons why we should be con-
cerned about other species and about our ecosystem more generally;
in particular, it gives us reasons why we should want our state and our
laws to try to advance such concerns.

These reasons are not hard to find. The ecosystem, with the other
species of animals that it contains, offers us our place in nature; it is the
space, ultimately, where we belong. We are what we eat. And equally
we are what we breathe, we are what we smell, we are what we see and
hear and touch. We are all that it is given to us to identify with in that
world, worked and unworked by humans, that we see as our own. We
are none of us a social island, in Donne’s memorable metaphor. And
neither is any one of us a natural island. We live in physical, biological,
and psychological continuity with other human beings, with other
animal species, and ultimately with the larger physical system that
comes to consciousness in us.

These linkages between us and our environment mean that when
you degrade that enviroment you hurt me and mine, you hurt us and
ours. You may affect our collective chances of survival, our individual
prospects of a long and healthy life, or our opportunities for atfirming
our conaturality with other species, and for identifying with the planet
that we share with them. Or if you do not affect us, the current repre-
sentatives of our species in those ways, you may well affect future gen-
erations of human beings, including the future citizens of the society
and state that we constitute.

We are each physically vulnerable, then, not just in our own indi-
vidual bodies but in our shared environment and world. But if that is
the case, then it is clear why the republican state has to espouse envi-
ronmental concerns. That any damage is done to the environment—the
environment of subgroups, of the society as a whole, or of all societies
on earth—means that there is an assault on at least the range of our
undominated choice. The damage is bound to mean that the costs
of our exploiting various opportunities are raised or that certain
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opportunties are closed to us: at the limit, as in nuclear devastation, it
may mean that few opportunities remain. Even if the damage comes
about inadvertently, then, or as the aggregate outcome of individually
innocent actions, it counts as a loss in the ledger-book of republican
liberty. And, of course, if the damage does not come about inadver-
tently, if it represents interference by some agency that manages to
cover its tracks or to assert its way, then it represents an even greater
loss. It means that the agency which assumes the right to inflict that
environmental damage exercises a form of domination over those who
are affected; they live, at least in some part, at the mercy of that agency:
it can harm them or not harm them, interfere in their lives or not inter-
fere, at its pleasure.

The upshot should be clear. The republican state that we envisage
here, the state that is dedicated to promoting freedom as non-
domination, is bound to espouse what we may loosely describe as the
environmental cause. The fact that it starts from an anthropocentric
concern may mean that it cannot directly endorse the more ecocentric
philosophies of radical environmentalists. But it does not mean that
environmentalists will find it an alien, uncomprehending instrumen-
tality. On the contrary, the republican philosophy should give envir-
onmentalists a particularly persuasive and effective way of stating
their central demands. The republican state should be a polity in which
environmentalists can feel at home.

Feminism

So much for the capacity of republicanism to make sense of a non-
anthropocentric cause such as environmentalism often appears to be. I
now want to consider three causes that are certainly anthropocentric
but that seem to create difficulties for republicanism on a different
score. Traditional republicans envisaged a citizenry of men, of men of
substance, and of men in the mainstream. What needs to be established
is that, notwithstanding these gendered and propertied and unicultural
associations, the ideal of freedom as non-domination can have appeal
for people who live beyond such boundaries. It can serve as an ideal for
feminists, for socialists, and for multiculturalists. I argue the case for
feminism first.

While the image of the person who need not fear or defer to others,
the image of the person who knows no master, is traditionally a male
ideal, that image has always had a presence in the literature of femin-
ism. It has been there, in the margins, as the image of what might be
realized, not just for men, but for women too. Even while freedom as
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non-domination looked accessible only to males, it held out a prospect
that made sense also for females.

Consider the remark from Mary Astell that we quoted in the open-
ing chapter. ‘If all Men are born Free,” she asked in the 1690s, ‘how is
it that all Women are born Slaves? As they must be, if the being sub-
jected to the inconstant, uncertain, unknown, arbitrary Will of Men,
be the perfect condition of Slavery? And, if the Essence of Freedom
consists, as our Masters say it does, in having a standing Rule to live
by?” (Hill 1986: 76). Mary Astell’s rhetorical intentions in making this
remark are complex and difficult to discern (Springborg 1995), but the
very fact that the passage is so often quoted testifies to the appeal of
non-domination as a feminist ideal. The force of the question is palp-
able. There is indeed something awry in an arrangement that saves
men from a dominated status, and that represents that status as
degraded and demeaning, while exposing women to precisely that sort
of standing in relation to men.

The ideal of a woman’s not having to live at the beck and call of hus-
band or father, the ideal of her not having to beg their leave or curry
their favour, is present a century after Astell in the influential writings
of Mary Wollstonecraft (1982). Itis there also in the polemic waged by
John Stuart Mill (1970) in the nineteenth century, under the influence
of Harriet Taylor, against what they called the subjection of women.
“No slave is a slave to the same lengths, and in so full a sense of the
word, as a wife is’ (Mill 1970: 159) And it is a salient motif of contem-
porary feminist writings, surfacing in the work of Carole Pateman
(1988), for example, as the ideal implicit in her assault on the subordi-
nation of women (see too Young 1990). Jane Mansbridge and Susan
Okin (1993: 269) are absolutely clear on the point. “Throughout its
plurality, feminism has one obvious, simple and overarching goal—to
end men’s systematic domination of women.’

The connection between the republican tradition of thinking and
the articulation of feminist ideals is nicely marked in the way that
William Thompson (1970) chose to define the situation of women
when he wrote in the last century of marriage as the white-slave code
(see Pateman 1988: 123). For if the main problem for women is that
cultural, legal, and institutional pressures combine to put them in a
position akin to that of slavery—combine to place them under the
thumb of men—then the ideal for women is precisely that of being
secured against arbitrary interference: being given freedom in the
sense in which this connotes, not just an absence of interference, but
an absence of domination.

I argued in the case of environmentalism that relevant demands,
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however conceived among environmentalists themselves, can be given
a republican voice. The historical association between feminism and
republicanism—or at least between feminism and the republican ideal
of non-domination—means that something stronger is true in this
case. Not only can republicanism offer a persuasive articulation of the
central feminist claims, it also provides an articulation that has had a
continuous history within the ranks of feminists themselves.

It must be admitted, of course, that republicanism has not always
proved attractive to feminists. But that is not because of any essential
quarrel with the republican ideal. It is rather because of the association
of republicanism, partly under the influence of a bad, populist history,
with more or less masculinist images of democratic participation and
public activism. But such an association, as we know, is misplaced.
And once we recognize that, we should be able to see that in principle
the institutional means of furthering freedom as non-domination can
be designed as much with women in mind as men; they can be made to
accommodate women’s voices and women’s concerns as well as men’s
voices and men’s concerns (James 1992).

There is much to be done on this front. Whatever the progress made
in modern states, women still have to endure a special vulnerability in
many homes, in various workplaces, and on the streets of different
cities. That vulnerability is not the product of lesser physical prowess
so much as of a deeply entrenched set of assumptions about the role of
women, about the competence of women, and about what women are
after if they walk the streets at night. And when women look to the
improvement of their situation, individually or collectlvely, they
often find that the institutions of their society are against them. Child-
minding and educational institutions may make it next to impossible
for them, in the context of established assumptions, to organize a
career. Workplace practices may make it hard for them to gain influ-
ence or make an impact in their place of employment. And the world
of politics may make it extremely difficult for them to force an entry
or make a mark: it may be a world suited to males without family cares
and a world organized around habits of male dealing and male bond-
ing. Such grievances are probably going to be audible in any of a num-
ber of philosophical forums, but they are bound to have a particular
resonance in the auditorium of republican politics.

Socialism

So much for the claim that the ideal of freedom as non-domination is
not inherently gendered—in particular, is not tied to a masculinist pic-
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ture of social and political life. Now to the issue of whether it is likely
to appeal, not just to feminists, but also to socialists. Is the ideal asso-
ciated with a picture of life that is suited only to people who enjoy
independent economic security, such as property would have tradi-
tionally provided? Or does it represent an ideal that can also have an
attraction for ordinary workers?

The answer to this question, I believe, is a resounding affirmative.
As capitalism began to develop in the nineteenth century, and as the
grievances of an industrial working class began to mount and multiply,
one of the main ideas that served to articulate the disaffection of social-
ists was that of wage slavery (Marx 1970: ch. 19). The image of work-
ers as wage slaves casts them as dependent on the grace and mercy of
their employer, and as required to court paths of caution and deference
in dealing, individually or collectively, with their bosses. If that image
is to serve as a way of showing what is objectionable in the condition
of workers, then it is premissed on the appeal of its opposite: on the
appeal of the idea that workers should not be exposed to the possibil-
ity of arbitrary interference, that they should enjoy freedom as non-
domination.

If the employers in any area are collectively capable of blacklisting
someone who displeases them, as many nineteenth-century employers
certainly were, and if unemployment effectively means destitution,
then it is clear why socialists should have thought that workers were
nothing more than wage slaves. Perhaps it was true, as classic liberals
might have thought, that employers were not often likely to exploit
the vulnerability of their workers: perhaps their economic interests
generally counselled them against petty harrassment of the kind that
workers would not have dared oppose, for example and perhaps those
interests counselled them equally against capricious practices of hiring
and firing. In other words, perhaps the workers whose cause gave rise
to the socialist movement were not particularly subject to interference.
But that was clearly not to the point in the reckoning of workers.

What they must have found objectionable, and what led socialists to
indict early capitalism as a system of wage slavery, is the fact that, how-
ever little interference workers suffered, it was still the case that they
lived under permanent exposure to interference, in particular to arbi-
trary interference. Economic rationality may have argued for gentle-
ness among their masters, but it remained objectionable from the
socialist point of view that workers lived in subjection to those mas-
ters: that their employers were, precisely, masters.

If this line of thought is right, we should certainly expect that the
ideal of freedom as non-domination will appeal to socialists. Socialism
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was nurtured on an attachment to that republican ideal, applying it to
more or less revolutionary effect in criticism of the emerging employ-
ment relationship. Socialists refused to endorse the credentials which
liberals believed that that relationship received, for example, from its
origin in the free contract of employment. They maintained that it was
unjust of an employer to fire a worker for arbitrary reasons, and
rejected what a current defender describes as ‘the traditional negative
libertarian “at-will” doctrine that, consistent with contractual obliga-
tions, an employer may fire an employee for “good cause, no cause or
even for cause morally wrong” ’ (Levin 1984: 97; see too Cornish and
Clark 1989: 294-5). They saw individual employer-employee con-
tracts as a form of the very slave contract which republicans had
always repudiated, and they railed against the domination which was
realized under the terms of such contracts.

Besides giving them grounds for such complaints, the ideal of free-
dom as non-domination would also have enabled socialists to defend
the use of the strike weapon—the only instrument to which workers
were able to have recourse. The ideal of freedom as non-interference
has always been invoked, usually in the context of free contracts of
employment, to make a case against collective industrial action by
workers. Such action is a form of interference, of course, since it
involves coercion or active obstruction. And on the face of it the strike
is a form of interference that is unprovoked on the employer side: after
all, employers impose their wishes only in negotiating free contracts,
not necessarily by any form of coercion or force or even manipulation.
Thus the ideal of non-interference naturally makes collective indus-
trial action look illegitimate.

The ideal of freedom as non-domination gives a very different cast
to collective action. Let us suppose that individual contracts of
employment are wrested from workers under the spectre of destitu-
tion, and that they put the employer in a position of domination rela-
tive to employees. The resort to collective action, in such a situation,
may represent the only hope of winning freedom as non-domination
for those who are employed. It may be the only way of giving the
workers sufficient power to enable them to be able to stand up, indi-
vidually, to their employer.

I hope that these observations should indicate that, as it fits well
with feminist goals, so the ideal of freedom as non-domination ought
also to be congenial to socialists. It is implicit in the complaint about
wage slavery; it makes sense of socialist impatience with the doctrine
of free contract; and it supports the socialist belief in the legitimacy,
where required, of resort to collective industrial action. But there is
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also one further point to make in arguing for the socialist attractions
of the republican ideal. This is that the folk tradition of socialism, the
tradition embodied in the pamphlets and verses and slogans of the
working-class movement, has often expressed a desire for precisely
the sort of status associated with freedom as non-domination. The
point is supported by the popularity of the complaint about wage slav-
ery, but it is also vividly borne out in the resentment that the tradition
displays towards the petty pretensions of employers and the debase-
ment that such pretensions imply for workers.

This resentment can be found among the Chartists in England in the
1830s and 1840s, and among those who identified a decade or so later
with the free labour movement in the United States (Foner 1970). It
is well expressed in two verses from ‘A Bushman’s Song’, a popular
ballad in which Banjo Paterson (1921) tried to catch the sentiments of
a rural, Australian worker in the 1890s:

I went to Illawarra, where my brother’s got a farm;

He has to ask his landlord’s leave before he lifts his arm:

The landlord owns the country-side—man, woman, dog, and cat,
They haven’t the cheek to dare to speak without they touch their hat.

It was shift, boys, shift, for there wasn’t the slightest doubt
Their little landlord god and I would soon have fallen out,
Was I to touch my hat to him?—was I his bloomin’ dog?
So I makes up for the country at the old jig-jog.

Multiculturalism

We have seen that, though the premodern beneficiaries of freedom as
non-domination, the traditional champions of republican ideals, were
all well-resourced males, there is every reason why freedom as non-
domination should appeal also to feminists and socialists; we have
seen, indeed, that that ideal is implicit in much feminist and socialist
writing. These points connect with the suggestion advanced in the first
chapter, that the retreat from the ideal of freedom as non-domination
was occasioned precisely by a recognition that if women and workers
were to assume the status of equal citizens, then the state would have
to give up on the project of furnishing citizens in general with freedom
in the traditional sense. The state might seek to maximize freedom as
non-interference but it would be impossible, short of a total transfor-
mation of the contemporary society, for it to promote widespread
freedom as non-domination.

But there is one other feature that marks the premodern beneficiaries
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of freedom as non-domination, apart from the fact that they were all
men and, in particular, all men of substance. This is that they all also
belonged to the mainstream culture of the societies in which they lived.
The citizens of the polities in question did not include the Jews, for
example, who lived throughout Europe and the New World; and the
citizens of a Protestant polity like Britain did not include the Catholics
who lived among them. This observation raises the question as to
whether the ideal of freedom as non-domination can appeal, not just to
women and workers, but also to those who belong to ethnic minorities
and who exist outside the mainstream culture of a society: whether it
can appeal, for example, to immigrant groups or indigenous, postcolo-
nial populations.

The argument here has to be different from the argument in the case
of feminism and socialism, for the tradition of defending minority or
indigenous rights—the multicultural tradition, for want of a better
term—does not have the same documentary history. I cannot argue
here that multiculturalism has traditionally espoused an ideal like that
of freedom as non-domination; I can only hope to show that multi-
cultural concerns can be supported by an appeal to that ideal.
Multiculturalism relates to republicanism more in the fashion of en-
vironmentalism than in the manner of feminism and socialism.

The main multicultural complaint is that the modern state is gener-
ally organized around presuppositions associated with one main-
stream culture: it conducts its business in the language of that culture;
it authorizes the habits of the religion of that culture; it projects an
image of normal life that is drawn from that culture; it works via laws
that may make sense only relative to the practices of that culture; and
so on. The challenge raised by that complaint is whether the modern
state can be given a rationale and a form that will enable it to serve the
interests of those in minority cultures equally with the interests of
those in the mainstream. The point that I want to make here, in
defence of republicanism, is that if the modern state is orientated
around the promotion of freedom as non-domination, then it will
have a reason and a capacity to cater for the claims of those in minor-
ity cultures.

We saw earlier that freedom as non-domination is a communitarian
ideal. If someone is dominated, if someone is exposed to arbitrary
interference by others, then that is always in virtue being of a certain
kind or class; the person is vulnerable insofar as they are black, or
female, or old, or poor, or whatever. That means that to the extent to
which we advance a person’s freedom as non-domination, we must
advance the freedom as non-domination of some relevant vulnerabil-
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ity class or classes to which they belong. And it means that if a person
is to take up the cause of their own liberation, their own protection
against domination, then they have to identify with the cause of oth-
ers in their vulnerability classes. There may be no way, for example,
whereby a woman or a worker can achieve an improvement in their
freedom as non-domination short of achieving something for women
or workers in general, or at least for women or workers in their par-
ticular situation.

The lesson of this observation is that so far as membership in a
minority culture is likely to be a badge of vulnerability to domination,
the members of that culture, and the state that assumes concern for
their fortunes, must address the needs of the culture in general. It is not
going to be enough to claim to be concerned with individuals in the
culture, without any particular reference to what binds them together.

This lesson means that, just as a state may have to be focused on
matters of gender in determining the requirements for advancing free-
dom as non-domination, so it may have to be alert to issues of cultural
membership. In each case it must be sensitive to the possibility that, if
someone of the relevant gender or culture is to enjoy freedom as non-
domination—if such a person is to share in this common good—then
they may have to be furnished with resources that are tailored to their
special position. No one baulks at the fact that those in remote
regional areas often have to be provided with special resources if they
are to enjoy the same benefits as their urban counterparts; rural
schooling and transport and communication, for example, may be
much more expensive per head than urban counterparts. And, equally,
no one should baulk at the possibility that if those in certain groups are
to share in the common republican good of non-domination—the
common good, if you like, of citizenship—then their special position
may require that they be given special attention and support.

All of this said, the important point to register is that the special
provision required for a minority culture may be quite radical, consis-
tently with an overall republican vision. Suppose that the culture is an
indigenous one, for example; that members see others, reasonably, as
invaders of their traditional land; and that they view assimilation with
those others, or even subjection to one and the same jurisdiction with
them, as inherently objectionable and offensive. There is no hope in
such a case that members of the minority culture can be assured of
enjoying freedom as non-domination, short of very radical measures.

It may be necessary for representatives of the mainstream culture to

acknowledge the dispossession imposed on the minority and, assum-
ing that restitution or full compensation is impossible, to make some
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form of reparation in token of renouncing the past assumption of
domination. And assuming that secession is not feasible, it may be ne-
cessary for them to treat members of the minority culture as consci-
entious objectors to mainstream ways, and to allow them various
forms of exemption from otherwise universal obligations. It may be
necessary to allow members of the minority culture to have a limited
jurisdiction over their own territories, for example, and to organize
their own affairs in a collective manner.

There are difficult issues to be resolved in considering the detail of
such multiculturalist initiatives, and this is not the place to address
them properly (see Kymlicka 1995). The point that I want to stress is
that as the republican ideal is perfectly congenial from a feminist or a
socialist perspective, or indeed from an environmentalist, so it can
appeal also to those whose main concern is with catering for the
special needs of minority cultures. Freedom as non-domination is a
pluralistic ideal, and may be expected to command allegiance across a
wide spectrum of contemporary interest and opinion.

The dynamism of the republican ideal

There 1s one last point to make that bears on the pluralistic character
of the republican ideal. An ideal will be capable of appealing to the
very different sorts of groups and movements that I have been dis-
cussing only insofar as it lends itself at every point of interpretation
and implementation to further glosses and to further applications. It
must be a dynamic ideal that is always rich in further possibilities of
extrapolation and development, not a static ideal that is tied mechani-
cally to a fixed pattern of institutional life. The ideal of freedom as
non-domination displays precisely this sort of dynamism and that is
why it can appeal so much more widely than the ideal of freedom as
non-interference.

Freedom as non-domination requires that a person not be exposed
to the possibility of interference on an arbitrary basis. The person
must not be in a position where others can interfere in their lives in a
manner that may be guided, for all the checks available, by interests or
ideas that they do not share at any level. This ideal is dynamic, because
there is never a final account available of what someone’s interests are
or of whether certain forms of interference—certain forms of state
interference, in particular—are guided by ideas that they share. As
people interact, and organize, and affirm certain identities—say, iden-
tities as women or workers or members of an indigenous population—
they are always liable to see what had been unquestioned, barely
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visible patterns in their relations with certain others as indices of a
dominating relationship. They are always liable to reaffirm old inter-
ests or ideas, or to espouse new interests or ideas, that make routine
impositions assume the profile of arbitrary power.

The notion of what makes an exercise of power arbitrary, then, is
systematically developmental: it is systematically open to possibilities
of discursive reconstrual, as people discover novel affiliations and are
able to make a case for viewing received forms of treatment in a new,
critical light. And as the notion of arbitrary power, ultimately the
notion of domination, is developmental, so too is the complementary
ideal of freedom as non-domination. The requirements of such free-
dom are not fixed once and for all, as on tablets of stone. They are sub-
ject to constant reinterpretation and review as new interests and ideas
emerge and materialize in the society.

It 1s this dynamic aspect of freedom as non-domination which
explains how it can articulate diverse grievances of the kind surveyed
here. To endorse republican freedom is not to accept a ready-made
ideal that can be applied in a mechanical way, now to this group, now
to that. It is to embrace an open-ended ideal that gains new substance
and relevance as it is interpreted in the progressively changing and
clarifying perspectives of a living society. I return to the point in the
next chapter when [ consider the role of democracy within a repub-
lican regime.

I1. Republican policies
The republican posture on policy

It is impossible to give any detailed sense of the policies that a modern
republican state would be likely to support. Knowing the overall goal
you want to promote—in our case, freedom as non-domination—is
not a sufficient base for policy development; nor indeed is knowing
the broad sorts of cause with which you identify. What is also needed
is an informed sense of the various institutional means available for
promoting that goal, of their respective advantages and disadvantages,
and of the circumstances under which the policies are to be imple-
mented. As a consequentialist philosophy, republicanism is not dog-
matic or doctrinaire. It presents us with a programme for developing
policy, not with a policy blueprint. It recognizes that there has to be a
division of labour in policy research, and that at a certain point the
political theorists have to make way for the lawyers, the social scien-
tists, and the other policy experts.
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One obstacle to presenting a full account of republican policies is
particularly worth remarking. In any society the role that the state is
going to play in advancing people’s freedom as non-domination has to
depend on the role played in this respect by the civil society: by that
form of society that extends beyond the narrow confines of family
loyalty but that is strictly independent of the coercive state (Taylor
1995: essay 11; Gellner 1994: 5). Where there is a lively and tolerant
civil society, where individuals and groups form the sorts of infra-
political commitment that reduce or directly challenge possibilities of
domination, then there is going to be less for the state to do; where
such a rich civil society fails to materialize, but where it is still
sufficient to make a state possible, there is going to be more (see
Machiavelli 1965: 241). I return to this issue in the final chapter.

But though I have to abstract from detailed policy recommenda-
tions in this discussion, the very notion that freedom means non-
domination, not just non-interference, implies that there is bound to
be a big difference between the republican posture on state policy and
the posture that is likely to appeal to those who cherish freedom as
non-interference.

Because republicans cherish non-domination, they will differ in two
relevant ways from those who cherish non-interference. In language
that we introduced earlier, they will be less sceptical of the possibility
of state intervention and they will be more radical in their view of the
social ills that the state ought to rectify. They will be politically more
optimistic and socially more radical. Their lesser scepticism about the
state will come of the fact that they do not view state action, provided
it is properly constrained, as an inherent affront to liberty: as itself a
form of domination. And their greater radicalism about social ills will
come of the fact that they do view any form of domination, even one
in which the dominator may generally be expected to stay their hand,
as such an affront; they do think of it as a relationship that essentially
compromises liberty.

Consider the lesser state scepticism first. For someone concerned
with non-interference as such, taxation is an inherent bad—it is itself
a form of interference, after all—and any tax-supported policy must
deliver a high expected benefit in non-interference terms if it is to
make up for the certain cost, in those very same terms, of taxation.
For republicans whose concern is with non-domination, not non-
interference, taxation is not nearly so bad or objectionable in itself—
at least not on the face of it—as the domination against which it is
designed to protect. When a government taxes people under a well-
ordered system of law, it need not dominate them, since the interfer-
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ence involved should not be arbitrary; it should be designed to track
people’s interests according to their ideas. The taxation will restrict the
area in which those who are taxed enjoy undominated choice, for it
deprives them of certain resources, but that is a much lesser offence
than domination itself. Hence republicans will be better disposed than
believers in freedom as non-interference to rely on tax-supported
measures; they will be less sceptical about the desirability of having
recourse to state intervention.

But not only will republicans tend to be less sceptical in regard to
state action; they will also be more radical in relation to social policy.
The liberal whose concern is maximizing expected non-interference
will not worry about the fact that an employer is in a position to inter-
fere more or less arbitrarily with an employee, for example, if it seems
that the employer’s interests will keep the level of interference low;
certainly the liberal will not worry much about this situation if the
only prospective remedy itself involves recourse to state interference.
But republicans will be concerned about any possibility of arbitrary
interference, since the fact that such interference is accessible to certain
agents means that they dominate others; and of course they will be all
the more concerned about the possibility to the extent that they see a
way of remedying it by a state intervention that does not involve dom-
ination. Hence republicans will be scandalized by social circumstances
that are likely to leave unmoved those liberals whose only concern is
non-interference. They will take a more radical view of the ills that
government is called upon to rectify.

We can see from these observations that, however detailed empiri-
cal matters turn out, republicanism is likely to give us a very different
posture on issues of policy from that which a liberal attachment to
treedom as non-interference would tend to support. Of course, it may
just be that empirical constraints prove so demanding that republicans
have to retreat towards the sorts of minimal governmental policy that
their opponents favour. Suppose it is established that state welfare
encourages dependency among welfare recipients, as a certain
orthodoxy has it (on this see Fraser and Gordon 1994), and that such
dependency undermines the capacity of recipients to achieve non-
domination. That would have important implications for the way in
which welfare—if ‘welfare’ remains the appropriate word—ought to
be made available under a republican regime, and would push repub-
licans towards minimal policies. But the point is that only special
empirical constraints are likely to persuade republicans to adopt such
a position. Their first inclination is going to be politically more opti-
mistic and socially more radical.
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Does this mean, in that much-used phrase, that republicans gener-
ally favour big government? Yes and no. They will be well disposed
towards a form of government that gives the law and the state a con-
siderable range of responsibilities. They will be very ill-disposed, on
the other hand, towards a form of government that gives authorities,
or even majorities, a high degree of power and discretion; they will
look for the legal and democratic controls discussed in the next chap-
ter. While they will look with optimism towards the possibility that
the state may be able to reduce the dominating effects of private
dominium, they will remain alert to the danger of giving the state the
sort of licence that would introduce a dominating form of public
imperium. Perhaps government should have a large range of responsi-
bilities assigned to it, and perhaps in that sense it should be big. But
government should not have a large range of independent powers and
in that sense it should be decidedly small.

One final comment. While republican government may tend to be
big in the range of responsibilities which it assumes, it is important to
recognize that if it becomes too big in this dimension then it is liable
to become big also in the range of independent powers that it can exer-
cise: it is liable to become a dominating presence in its own right.
There is a built-in brake, then, on how much republicanism is going to
want the state to do. The ideal of non-domination is not the sort of
monstrous ideal that is liable to require ever more intensive degrees of
state interference in the lives of ordinary people. Whatever optimism
it encourages in regard to state action, it is an inherently satiable or
moderate goal (Braithwaite and Pettit 1990).

Assuming that no unusual empirical constraints impose themselves
on the state, it may be worth trying to give a rough impression of the
sorts of policy that the modern republic is likely to favour. There are
five broad areas of policy-making in which we can expect such a state to
involve itself: external defence; internal protection; personal indepen-
dence; economic prosperity; and public life. I shall say something under
each of these heads, in an attempt to convey a sense of the capacity of
republicanism to serve as a plausible, policy-making perspective. I shall
not relate my suggestions directly to the foregoing discussion of repub-
lican causes—those causes each bear on a number of different policy-
making areas and the connections should be more or less obvious.

External defence

The modern republic, like any form of state, is bound to concern itself
with issues of defence against external enemies. Unless the country or
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city in question is adequately defended, after all, there is going to be a
live and continuing prospect of domination from outside. Indeed, to
the extent that the country is not adequately defended, another coun-
try may dominate it, and thereby dominate its citizens, even without
actually intefering; it may be in a position to interfere—to invade or
threaten, for example—at will and with relative impunity. Republicans
will shrink, not just from interference, and from likely interference,
but from the situation where more or less arbitrary interference is
within the power of another state.

But if republicans see a major policy challenge on the defence front,
it should be clear that they need not think that the proper response is
for the republic to arm itself to the teeth or, even worse, to strike pre-
emptively against potential opponents. What the proper response is
will depend on how the republic can best improve the prospects for
non-domination on the international front. And the experience of his-
tory surely teaches that the best response is not likely to be bellicose
or aggressive. The experience is that, as states rely more and more on
their arms and their armies to inhibit each other, they become hostage
to military pressures and logic. There may not be the spectre of the
army coup that haunted traditional republican thinking and led repub-
licans to favour the citizen militia over the standing army; in many
countries the division of the military into different armed services, and
the development of a democratic ethos, has reduced that prospect con-
siderably. But there certainly will be a sustained prospect of war, as the
generals on the different sides assume responsibility for national secu-
rity and impose on the polity at large a militaristic image of how to dis-
charge that responsibility.

When war becomes a sustained prospect, and when states defend
themselves against one another by threat and counter-threat, then the
cause of non-domination is compromised. Even if war does not even-
tuate—and in war ordinary people suffer the worst extremes of dom-
ination—the fact of threat and counter-threat means that each state is
actively coercing others. And in any case the logic of threat and
counter-threat means that the different sides have to spend more and
more on military defence, that the citizens of the countries in question
have to bear those costs, and that the extent of undominated choice
that they can then enjoy is severely reduced. We saw earlier that there
is a powerful republican case in favour of resort to the strategy of con-
stitutional provision and against resort, or at least wholesale resort, to
the strategy of reciprocal power; this, ultimately, provides the basis for
the republican argument in favour of having a state. What we now see
is that a similar logic applies in the international arena. The strategy of
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reciprocal power, at least in its military version, looks very unattrac-
tive, and republicans must naturally look for more constitutional pro-
visions.

What provisions to seek? Here there is only a little that we can say
that is not exceedingly vulnerable to empirical fortune. It is going to
be attractive for the republican state to establish cultural, economic,
and legal networks to the extent that such regional or global systems
of relationships inevitably discipline members in the manner of con-

stitutional commitments. It is also going to be attractive for the repub-
lican state to support a body like the United Nations, insofar as it
promises to be able to contain conflicts and ultimately to make con-
flicts more and more unlikely. More generally, it is going to be in the
interest of the republican state to encourage different layers of multi-
national cooperation and institutionalization. The emergence of insti-
tutional order, regional and global, promises to serve the cause of
defence more effectively than exclusive reliance on military capacity.

The republican state will have to establish itself as a good interna-
tional citizen, of course, if it is to foster the development of this sort of
order. It will need to maintain a military capacity as a last resort. But
it had better not flout the shared regional and international sense of
what sort of capacity is reasonable. It will need to maintain limits on
immigration, if it is to retain its current republican character and if it
is to sustain the republican ethos that that requires. But it had better
not show itself indifferent to the the plight of immigrants and refugees,
or to the difficulties endured by those countries who are struggling to
cope with the movements of peoples. It will need to look to its own
interests in the development of trading and financial arrangements
with other countries. But it had better not adopt a posture of being
prepared to give up on every commitment it makes, at the first sign of
an unforeseen cost. And so on.

If republican defence policy points us in the direction of multina-
tional cooperation and institutionalization—if it suggests, indeed, that
the well defended republic has to be a good international citizen—then
it is worth noting that such a policy is likely to merge with republican
requirements on other fronts. While the republican state represents an
indispensable means of furthering people’s non-domination, there is
nothing sacred from the republican point of view about the state or
about the state’s sovereignty. Given the existence of multinational
bodies of various kinds, there are some domestic issues on which it
may be better from the point of view of promoting freedom as non-
domination to give over control to those bodies and thereby to restrict
the Jocal state.
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The more distant an agency is from a given issue, it is true, the less
well informed it will be on certain aspects. But, equally, the more dis-
tant an agency is from an issue, the more likely it is to represent an
impartial arbiter. That being so, it may be quite a good thing from the
republican point of view that various domestic issues should be taken
out of the realm of local decision-making and given over to interna-
tional adjudication. Should development be allowed in a particular
wilderness area? Should homosexuality be legally permitted and
homosexuals allowed full civic rights? Should women have the right to
work in certain industrial sectors and to earn the same wages as men?
It is fairly obvious that on such questions international bodies, and
indeed informal international movements, may promise to counter
local factional interests in a more reliable manner than the domestic
state. They may promise to do better in the promotion of freedom as
non-domination among the citizens of that state than the state itself.
The best republican policy may well be to expatriate domestic sover-
eignty in such cases and to give a certain guaranteed weight, if not
absolute discretion, to relevant international agencies. In supporting
multinational cooperation and institutionalization, republican defence
policy would cohere well with what republican policy may require in
such other areas.

Internal protection

Where defence policy points us towards the international arena, pol-
icy related to the protection of individual citizens and groups points
us towards the internal forum. And it points us, in the first place,
towards the criminal justice system. Criminal laws are an absolute pre-
requisite for the protection of citizens; they serve to identify offences,
to deter offenders, and to vindicate victims by exposing offenders to
legal penalty. Thus Montesquieu (1989: 188) is led to say: “the citizen’s
liberty depends principally on the goodness of the criminal laws.’

Of course the good customs or norms of a society are also impor-
tant in protecting individuals. Indeed, there is considerable evidence
that criminal laws only work well when combined with such forces
(Braithwaite 1989; Tyler 1990); I return to this theme in the last chap-
ter. But if criminal laws need cultural forces, equally cultural forces are
going to need reinforcement from criminal laws. First, there may be
some individuals who are not responsive to ordinary norms and who
can only be deterred or countered by the threat of legal sanction.
Second, many individuals who are responsive to ordinary norms
might cease to be responsive if they became aware that there was no
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great sanction attendant on breaking the norms. Which of us would
remain virtuous if we had access to the ring of Gyges—the ring that
makes a wearer invisible—and could commit a variety of offences with
complete impunity? And third, many individuals who are responsive
to such norms might cease to be responsive did they lose assurance, as
the absence of legal sanction might cause them to lose assurance, that
others are responsive too.

But however essential it is to the cause of non-domination, a system
of criminal laws can do more harm than good if it is ill-designed.
Republicans have always stressed that the system will greatly reduce
people’s freedom as non-domination, for example, if it leaves room for
arbitrary arrest or detention; habeas corpus, as that was established in
English law, became a treasured republican principle. And republicans
have usually recognized that unless the system is properly run and
tempered it can come to represent, in Montesquieu’s (1989: 203)
words, a ‘tyranny of the avengers’.

What is the message of republicanism, then, for the design of crim-
inal law? A first, obvious lesson is that, since the laws should only
criminalize where criminalization promises to further overall non-
domination—that is the core republican logic—and since criminal
laws are both delicate and dangerous weapons, there should be a pre-
sumption in favour of parsimony. The state should be willing to resort
to criminalization only reluctantly, and only to the extent that cri-
minalization is clearly necessary for the protection of citizens
(Braithwaite and Pettit 1990; see Montesquieu 1989: 191).

Why say that criminal laws are delicate and dangerous weapons, as
this argument for parsimony has it? Criminal laws are delicate
weapons because they only work well, as we mentioned, when they
combine with other cultural forces; they cannot be expected to work
miracles all on their own. Criminal laws are dangerous weapons
because, as they may help to promote freedom as non-domination, so
they can also have a negative effect on that ideal; they are two-edged
swords. Criminal-law sanctions have a negative impact on the non-
domination of those convicted of offences, imposing fines or prison
sentences that reduce their scope for undominated choice and even
serve—if not ideally, at least in practice—to expose them to domina-
tion. Criminal law processes often terrorize the innocent as well as the
guilty, raising a spectre that haunts every corner of the society. And
criminal-law agents represent potential forces of domination that it is
difficult for even the most conscientious republican regime to keep in
check.

This last point is worth particular emphasis. The main agents of the
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criminal-justice system are the police, and modern police represent the
salient sort of threat to republican values that the standing army was
taken to constitute among traditional republicans. Charged with the
job of ensuring public order, guarding against crime, and apprehend-
ing criminals, police forces are nowadays given enormous powers,
they are exposed to huge temptations to abuse those powers, and their
use of the powers is subject only to very imperfect controls. The pow-
ers in question include the power to charge or not to charge, perhaps
even the power to frame; the power to harass and make life
miserable for someone; the power to spread rumours and ensure
someone’s defamation; and, of course, the power to threaten such ills
and thereby coerce people to do what they want. The temptations
include the age-old temptation just to assert yourself and command
attention; to realize an identity as part of a powerful, self-reinforcing
group; to achieve influence and impact in certain areas; and, perhaps
above all, to bribe and blackmail your way to affluence: this tempta-
tion 1s particularly salient in any society that insists on prohibiting
activities like the taking of alcohol or the use of even soft drugs. To
expect people to remain incorruptible under such conditions of power
and temptation is unrealistic and any republican is going to want to
have the police operate under more demanding constraints, and
answer to a more restricted brief, than is generally the case in contem-
porary democratic societies.

The controls currently employed for the regulation of police are
clearly inadequate, as is borne out by the widespread evidence of
police corruption in modern states, and as is obvious from even a lit-
tle reflection (Caplow 1994). Police forces have generally been able to
survive scandals without having to make deep organizational changes,
police chiefs have been able to maintain a pattern of internal rather
than external investigation of most problems that arise, and individual
officers have been inhibited from whistle-blowing by an ethos of
loyalty to colleagues that is stronger than any more impartial ethics of
policing. Here in republican terms is a recipe for disaster: a recipe for
ensuring that the police may become a greater force of domination that
any which they seek to counter. Quis custodiet custodes? Who will
guard against the guardians? Who indeed?

If the first lesson of republicanism for criminal justice is a parsi-
mony in criminalization—and ultimately, therefore, an inhibition
about allowing the criminal-justice system to grow too large—a second
is that, if we are to avoid Montesquieu’s tyranny of the avengers, then
the punishment of criminals must be radically rethought (Braithwaite
and Pettit 1990). Most criminal-justice systems impose penalties
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without any regard to compensation or reparation for the harm done
in the offending act and without any thought of bringing the offender
to appreciate and regret that harm. The received idea is that victims can
seek compensation by recourse to civil law—this is clearly not sub-
stantiated in practice—and that the criminal law only has to do, in the
old phrase, with imposing the King’s peace. Given that the point of
punishment is just to impose the King’s peace—or, as it may, the peo-
ple’s peace—criminal-justice systems tend to let the nature and level of
punishments be dictated, now by this set of pressures, now by that.
Some theorists of those systems have claimed to find a deterrent logic
implemented in the pattern of punishments imposed, others a logic of
blame and retribution. But the truth is that in most countries the pat-
tern of criminal punishments looks more like the random product of
press attention, moralistic fashion, and the fluctuating taste for
vengeance. There is no hard evidence that it is an optimal, even a reli-
able, means of deterring actual or potential offenders, and no evidence
that it represents a systematic way of communicating blame or of
punishing crimes in proportion to degree of blame.

What would a republican state do in regard to sentencing and penal
policy? Here is a sketch suggestion. Every act of crime, provided the
act is criminalized on a proper republican bas1s—prov1ded thatitis the
sort of act that ought to be a crime in the republican’s book—does mis-
chief in three different ways. It denies the status of the victim as non-
dominated or free: as not liable to arbitrary interference by another. It
reduces the extent of the victim’s undominated choices, removing cer-
tain options, or raising their cost, or even eliminating the possibility of
choice, as in the limit case of homicide. And, finally, it damages the
dispensation of non-domination in the society as a whole, holding out
the sort of interference perpetrated as a permanent possibility for the
victim and for everyone in the victim’s vulnerability class. These
observations argue that what punishment should be designed to do in
a republican regime is to put right such damaging effects and thereby
to promote overall non-domination.

What would the rectification of the ills ideally require? Subject to
the constraint of thereby increasing non-domination overall—and, in
particular, respecting general limits on the treatment of offenders—the
rectification should pursue the three Rs of republican sentencing, as
John Braithwaite and I have described them elsewhere. It should seek
to elicit recognition by the offender of the status of the victim as non-
dominated and free; recompense—restitution, compensation or at least
reparation—from the offender for the harm done to the victim and/or
the victim’s family; and a reassurance for the victim and the commun-
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ity at large that the offender will not continue to be the threat that they
proved to be in committing the crime (Pettit with Braithwaite 1993;
1994; Pettit forthcoming). What recognition, recompense, and reas-
surance are going to require will depend in any instance on the nature
of the crime and the circumstances of the criminal and victim.
Reassurance may be obtained indirectly, for example, if the offender
was injured in the course of the crime and made incapable of reof-
fending; or it may be obtained more straightforwardly, insofar as the
sanction imposed should serve to deter the offender—and, it may be
hoped, others too—from committing similar crimes in the future. But
this is not the place to go into such details.

I have identified the likely shape of republican policy on criminal
justice by two principles: parsimony in criminalization and a recon-
ceptualization of criminal punishment as a means of rectifying the
effects of crime. I have suggested that such a reconstrual of the
criminal-justice system is continuous with Montesquieu’s desire to avoid
a tyranny of the avengers, and that it has good traditional credentials.
But I should mention, in conclusion, that traditional republicans have
only a patchy record on matters in this area. Their main concern was
to get rid of the pattern of arbitrary arrest and punishment associated
with absolute monarchies; and in their desire to provide a systematic
basis for the criminal-justice system, they did not give much thought
to the question of how that might be best done: in particular, how it
might be best done from the point of view of liberty. We may feel that
we are among fellow spirits when we read something like the eighth
amendment to the US Constitution: ‘Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted.” But then we may well begin to wonder, when we con-
sider that even Montesquieu was tempted to endorse a system for
determining punishment that looks akin to the eye-for-an-eye of the
lex talionis. ‘It is the triumph of liberty when criminal laws draw each
penalty from the particular nature of the crime. All arbitrariness ends;
the penalty does not ensue from the legislator’s capriciousness but
from the nature of the thing’ (Montesquieu 1989: 189).

So much for republican policy on the provision of internal protec-
tion. It remains only to note that not only have we looked sketchily at
the policies that are likely to be required, we have not even looked at
all the areas of state activity that are relevant to those policies. Thus the
protection of individuals and groups is served, not just by criminal
law, but also by the law of tort. Republican values would certainly
have implications for such areas of state initiative but it is impossible
to devote any time to those implications here.
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Personal independence

The third of our five areas of policy-making bears, not on what should
be done by way of providing the collective goods of defence and pro-
tection, but rather on what it is necessary for the state to do in foster-
ing the independence—the socioeconomic independence—of each
individual person. To be independent in the intended sense is to have
the wherewithal to operate normally and properly in your society
without having to beg or borrow from others, and without having to
depend on their beneficence. It is, in Amartya Sen’s (1985) illuminat-
ing account of these things, to have the basic capablhtles that are
required for functioning in the local culture. Or if it is not always to
have the capabilities themselves, it is at least to have the things that
those capabilities normally enable a person to secure (Cohen 1993).

The basic capabilities required for functioning in one society may be
different from those required in another (Sen 1983; cf. Smith 1976:
870). You need to be able to provide yourself with enough to eat in any
society, as you need to be able to keep yourself in clothes and to pro-
vide yourself with shelter. But what it is to have enough to eat and
what it is to have adequate clothing or shelter will vary from one sort
of society to another. And in any case there are all sorts of things that
are necessary for functioning in one society which are not necessary in
another.

The necessities of life in a contemporary developed society, for
example, far outstrip what would have been required in a more tradi-
tional community. To function properly in a contemporary society
you have to be able to read and write, to do basic mathematics, to have
access to information about matters like work opportunities, medical
facilities, transport services, weather forecasts, and to have the
resources—a postal address or a telephone number—to make yourself
available for contact by others—say, by potential employers. And to
function properly in such a society you need also to know how to
ascertain and assert your legal rights in dealing with the police, with
your children’s school, or with your spouse; to know where you can
bank your money and how you can use credit facilities; and to have the
means of getting about in your local environment and of availing
yourself of opportunities for work and leisure. As society has become
more complex, and as the demands of successful social living have
multiplied, so the standard necessary for assured access to a decent
quality of life—the standard necessary for socioeconomic indepen-
dence—has risen too.

If a republican state is committed to advancing the cause of freedom
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as non-domination among its citizens, then it must embrace a policy
of promoting socioeconomic independence. I may be dependent on
others for access to some of the things necessary for a decent quality
of life without necessarily being dominated by them. I may not be
dependent on any given individual or group, for example—my depen-
dence may be anonymous, as it were—and so may not be exposed to
domination by any agent in particular. But in general the fact of not
enjoying socioeconomic independence is going to lessen my prospects
for the enjoyment of freedom as non-domination.

A first way in which this is true relates to the extent of non-
domination rather than its intensity. Insofar as I lack the physical or
personal or financial resources for doing something, the extent of
undominated choice that is available to me is limited. Thus by provid-
ing such resources, by providing in such a way for my socioeconomic
independence, the state would do well by my freedom as non-
domination. It would put certain undominated choices within my
reach for the first time, or it would reduce the costs of pursuing those
choices.

But there is a second and more important way in which a lack of
socioeconomic independence will lessen my prospects for the enjoy-
ment of freedom as non-domination; this relates to the intensity of
non-domination I enjoy, not its extent. Suppose I lack the wherewithal
to get by under ordinary day-to-day circumstances: I cannot read or
write, for example, or cannot adequately provide for my more basic
needs, or cannot access important information, or cannot depend on
cultural support against the assumptions of husband or employer. In
any such case it is manifest that the unscrupulous are in a position to
make free with me. Banking on my ignorance of relevant standards
and expectations, they may mislead, manipulate, and exploit, almost
without check. And even where they do nothing so outrageous, they
may still exercise a high degree of domination. If I am lucky enough to
have a job, for example, my employer may still be able to interfere at
will and with impunity in my affairs; the employer will be able to
depend on my terror of getting the sack, or on my ignorance, or just
on my cultural powerlessness, for an assurance that such interference
will not be resisted or punished.

Or suppose that I suffer, not such general ills, but the conditional ills
associated with being unable to cover medical costs in the event of
falling sick or legal costs in the event of a criminal charge or in the
event of needing to go to law in order to defend my interest. A med-
ical or legal emergency would open up possibilities of domination of
the kind just discussed. It would mean that I had to throw myself on
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the mercy of another—say, on a doctor or lawyer or on a rich bene-
factor—and thereby expose myself to arbitrary interference by that
other; I would be unlikely to resist or punish various exploitative or
manipulative responses, after all, if doing so meant being medically or
legally abandoned or meant leaving a child or spouse abandoned. But
even if no emergency actually arises, a lack of medical or legal cover
would expose me to domination. A lack of either sort of cover would
dispose me to tolerate a degree of arbitrary treatment from those on
whom I am likely to have to depend in the event of an emergency. And
alack of legal cover would expose me to the sort of arbitrary treatment
against which the normal mode of protection involves going to law.

Or suppose, finally, that I am handicapped in some manner. I can-
not get around in the ordinary way because I have lost, or I have never
had, the use of my legs. Or I cannot see. Or I cannot perform routine
intellectual tasks. It scarcely needs arguing, if only because of the
literary treatment that has been given to the theme, that in such an
event I am going to be exposed to a degree of domination by those on
whom I depend for managing my life. If I desperately need the help of
some particular other or others, as I surely will, then I am going to be
in a position where I will not complain against any arbitrary, perhaps
petty, forms of interference by such agents. I will be disposed to pla-
cate them at any cost, putting myself in the classic position of the dom-
inated supplicant (see Goodin 1984).

We have distinguished two republican reasons for wanting the state
to promote people’s socioeconomic independence. One is the inten-
sity-based argument that by doing this the state will guard the socio-
economically dependent against forms of domination that otherwise
they will almost certainly have to endure. The other, mentioned
earlier, is the extent-based consideration that by doing this the state
will facilitate undominated choice on the part of the socioeconom-
ically dependent.

How radical are the policies that such a republican way of thinking
would support? That depends. It depends, first, on how serious the
problems are, which in turn depends on the quality of the civil society
in question; in a well-ordered civil society the effects of a given level
of deprivation will not be so bad as in an ill-ordered one. And it
depends, second, on how effective are the means that the state can
identify for dealing with the problems: for example, it depends on how
far the state can identify means of dealing with the problems that do
not foster the dependency mentality or the dependency culture of
which critics of the welfare state sometimes complain. Depending on
how these essentially empirical questions are answered, republicans
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will require the state to provide more or less assistance for those in
need; to provide it entirely in cash or at least partly in kind; to provide
it directly or by means of independent civil agencies; to provide it sub-
ject to means-testing or as part of a universal form of provision; and so
on. There is no direct argument from the republican ideal to decisions
on such specific matters of policy; the policy decisions will be deter-
mined by empirical considerations as well as by philosophical.

But notwithstanding the need to rely on empirical assumptions in
the development of policy, there are two likely features of republican
policy in this area that are worth mentioning. The first is that the
policy is almost certain to fall short of strict material egalitarianism,
however interpreted. And the second is that the policy is bound to
require that welfare be made available under well-established routines,
even law-like constraints, not at the discretion of particular author-
ities.

The goal of intensifying the non-domination of the needy, lessening
the prospects of their being exploited or manipulated or intimidated
by others, requires that they have what Sen describes as the basic capa-
bilities for functioning in society: thus it would require the substantial
reduction of certain material inequalities. But it is clear that a person
can have sufficient capabilities not to be exposed to domination—it is
clear that they can have the basic capabilities required—without ne-
cessarily having the same resources as others. I do not have to be as
wealthy as you, my employer, in order to be wealthy enough—and
assured of being wealthy enough—not to put up with any petty,
arbitrary interference.

If the goal of intensifying non-domination does not argue for ensur-
ing strict material equality, neither does the goal of increasing the
extent of people’s undominated choices. The reason for this, as we saw
in the last chapter, is that even if the equalizing initiatives do not
involve the state in a dominating role—and that is a big ‘if’—there is
no reason to think that the extent of undominated choice can be max-
imized at the limit of egalitarian transfers. In order for the state to pro-
vide one person with extra resources, and thereby to extend their
undominated choices, it must deprive another person of those
resources, and must thereby reduce the extent of that person’s undom-
inated choices. There is no reason to think that the transfer will make
for a gain. On the contrary, the costs of the state intervention will
almost certainly mean that less is given to the second person than is
taken from the first and that the transfer makes for a decrease in the
extent of undominated choice overall.

Apart from being hostile to material egalitarianism, there is also a
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second feature that republican policy on socioeconomic independence
is almost certain to display. However the welfare needs of people
are serviced under a state that promotes overall freedom as non-
domination, they must not be serviced in a manner that itself involves
certain forms of domination. Whatever level of income support is
given to the needy, for example, it must be given so far as possible in
the fashion of a right (see Ingram 1994). It must not have the aspect of
a gift that may be withdrawn at anyone’s whim: not at the whim of a
subsidized employer, not at the whim of a street-level bureaucrat, not
even at the whim of an electoral or parliamentary majority.

Withdrawing the gift is going to constitute interference by the bench-
mark of what is normal, and the unchecked power to withdraw it will
amount to a power of arbitrary interference. And even if withdrawing
the gift is not itself to count as interference, the claimant’s fear that the
gift will be withdrawn may lead them, and lead them as a matter of com-
mon knowledge, to be willing not to resist or complain about a variety
of other acts of interference that the powerful may perpetrate. Unless
the income support comes under conditions that guard against such
whim, then the claimant is denied freedom as non-domination in the
very act whereby that freedom was meant to be promoted.

This requirement on the mode of providing welfare argues in favour
of a more or less constitutional guarantee of welfare provision, with
some independent, depoliticized means of determining levels of pro-
vision. It argues for a mode of delivering welfare that is independent
of political vagaries and bureaucratic whims, for example, and inde-
pendent equally of the caprice of any other agents that may be
involved. Consider the employer who is given incentives to hire oth-
erwise unemployed people, for example. The requirement we are dis-
cussing would argue against giving such an employer the right to hire
and fire at will, with all the other arbitrary powers of petty intrusion
that such a right would bestow. And it would argue for this restriction,
even though employers might be willing to take on more employees in
its absence.

In conclusion, a historical comment. The premodern republican tra-
dition assumed that there was nothing that could be done to give inde-
pendence to those who did not already have it, and so it did not
support the sort of state envisaged here. But, still, those affiliated with
republican thought did always display an interventionist spirit, and
the proposals I have been sketching are not entirely foreign to that tra-
dition. Where traditional republicans thought that intervention in the
economic fortunes of citizens could aid the overall cause of freedom as
non-domination, they proved themselves more than willing to call for
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it. Thus the tradition was often associated with a belief in special tax-
ation on luxury or sumptuary goods and a commitment to ensuring
that no one was allowed the sort of wealth that might enable them to
corrupt public officials and lord it over lesser citizens. In Harrington
(1992), indeed, the tradition became linked with a redistributive,
agrarian proposal, designed to ensure that land did not come exces-
sively under the control of a few. The existence of such precedents
should make it clear that calling for a welfare state need not make for
an altogether radical break with the older republican tradition.

Economic prosperity

The republican state will concern itself with matters of economic
prosperity to the extent that it can thereby lessen the prospects of
domination—raise the intensity of non-domination enjoyed in the
society—or improve the range or ease of undominated choice: that is,
increase the extent of non-domination in the society. Both goals pro-
vide reasons for economic interventions.

They suggest, for example, that the republican state will concern
itself with the level of employment and the stability of the financial
system. When employment is high, and when the financial system
enjoys substantial confidence and robustness, then other things being
equal there are fewer opportunities for people to be exploited and
manipulated and the prospects for freedom as non-domination are
improved. The republican goals also suggest that, other things being
equal, the state will concern itself with providing a good infrastructure
for industry and commerce, with facilitating productivity in the work-
place, with fostering market development and choice, and with
establishing trade linkages with other countries. If not directly related

to reducing prospects of domination—that is, to intensifying non-
domination—the realization of such advances would serve at lcast to
extend the undominated choice that people enjoy in the society.

The development of republican economic policy is bound to be of
interest when we are addressing specific policy situations and dilem-
mas. There will be challenging questions to do with exactly what sorts
of state interventions are best designed to further people’s freedom as
non-domination in such circumstances, and there is every reason to
expect that republican answers may be quite different from the
answers supported by other approaches. But there is not much of
interest that can be said about republican economic policy in the
abstract. Whatever brand differentiation it displays, this is only likely
to appear when we look at concrete issues.
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The cause of economic prosperity is related, not just to economic
policy, strictly so called, but also to various areas of legal policy; the
state can further economic prosperity, after all, by introducing any of
a number of legal instruments. One example is the legal instrument
whereby companies were enabled to become more or less autonomous
agents, with assets and liabilities independent of the personal assets
and liabilities of their owners (Coleman 1974). Another was the devel-
opment of the law of contract, early in the nineteenth century, that
enabled economic players to be innovative in the arrangements to
which they could bind themselves. Under earlier law, most relation-
ships into which individuals voluntarily entered—that of husband to
wife, servant to master, passenger to sea-captain, and so on—were
governed by more or less standing rights and obligations; under the
new law of contract, people were not shackled by established practice
in this way and were entitled to bargain their way individually towards
a set of mutually agreeable expectations (Atiyah 1979; Stoljar 1975).

It should be clear that the republican state is bound to look carefully
at legal instruments of these kinds, since the gain that they may make
possible in economic prosperity is liable to be offset by losses in other
areas that connect with freedom as non-domination. I have already
mentioned, for example, that the law of contract as it emerged in the
nineteenth century suggested that if a contract is entered freely, then
the conduct that occurs under the terms of the contract is unimpeach-
able. Such a suggestion must be entirely unacceptable to a republican.
The striking feature of a contract, even a free contract—a contract that
is not the product of coercion or manipulation, for example—is that it
may give one party a power of domination over the other. The force of
circumstance may drive a person into making a contract that exempli-
fies or approximates the slave contract that was roundly condemned in
the commonwealth tradition (Locke 1965: 325). From a republican
point of view, then, the free contract cannot serve the role of automatic
legitimator—even prima facie legitimator—of what happens under the
terms of the contract. The idea of free contract loses the authorizing
capacity that it was given in the classical liberal tradition.

A law of contract is obviously going to have a place, and an impor-
tant place, in any modern society; it is a prerequisite for economic
activity and prosperity. So how would the republican state be likely to
cast it? In any contract, no matter how freely undertaken, one party
gives a certain hostage to the other: they expose themselves to the
damages that the other may seek in the event of their not performing
as promised; if you like, one party runs the risk of domination by the
other. That being so, the republican state which wants to promote
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non-domination is bound to expect contract law, not just to facilitate
voluntary agreements among different agents, but to play a regulative
role in disallowing contracts that involve terms under which one party
has the possibility of dominating the other.

This point of view on contract was not fully developed among pre-
modern republicans, as contract only assumed a major role in the
organization of social life from the nineteenth century on. But what I
think of as the republican viewpoint is well represented in the theory
that contract confers sovereignty on one party over another and that
the law of contract, although it belongs to private law, can serve a
public-law role by increasing people’s security in the contractual
aspect of their lives. The view is outlined in a path-breaking article by
Morris R. Cohen (1933: 587).

Adherents of the classical theory have recognized that legal enforcement
serves to protect and encourage transactions that require credit or reliance on
the promises of others. But we also need care that the power of the state not
be used for unconscionable purposes, such as helping those who exploit the
dire need or weaknesses of their fellows. Usury laws have recognized that he
who is under economic necessity is not really free. To put no restrictions on
the freedom to contract would logically lead not to a maximum of individual
liberty but to contracts of slavery, into which, experience shows, men will
‘voluntarily’ enter under economic pressure.

Public life

The final area of policy-making that I want to consider bears on the
public life of the polity and the society. When I speak of public life, I
mean the life of the community as that is based in matters of common
knowledge or belief. Something occurs in public life just so far as it
does indeed occur; it is generally believed that it occurs; it is generally
believed that it is generally believed that it occurs; and so on.

What is it for something to be generally believed to occur? And
what is it for the pattern that is described in the words ‘and so on’ to
be realized? It will be generally believed that something occurs, I
assume, if nearly everyone believes this or at the least—and this alter-
native is important—if nearly everyone is in a position to learn that it
occurs in the event of seeking such knowledge: if there is some record
available, for example, that will lead them to such a belief. And, to turn
to the other issue, the ‘and so on’ clause will be fulfilled, we can sup-
pose, if at any higher level there is at least an absence of belief that the
condition of the previous level is unfulfilled; there is no need to require
positive belief, as distinct from an absence of disbelief, at successive
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levels (Lewis 1983: 166). At the third level, for example, there may be
an absence of disbelief that it is generally believed that the event
occurred, and at the fourth level an absence of disbelief in the third-
level absence of disbelief.

The public life of a community is of the utmost importance for the
enjoyment of non-domination. Everything that happens in relation to
politics is going to be part of public life, and it is essential for people’s
freedom that that public sphere is well- ‘ordered: it is essential, in par-
ticular, that there is no domination associated with the imperium of
government. One of the major aims of the republican state, then, must
be to try and promote the forms of government—the forms of legal
and democratic control—for which I argue in the next chapter. But
apart from looking to governmental tasks that are covered in that later
discussion, we can already see at this stage that public life is going to
present a republican state with important policy challenges.

Let us suppose that the republican state has ensured that few people
are exposed to domination, whether on the side of dominium or
imperium. We know from earlier considerations that at least when
other things are equal—at least, for example, when no one tries to
induce the contrary opinion—this will tend to become a matter of
common belief and so to be registered in public life. And we also know
that if this does become a matter of common belief, then people’s non-
domination will give them the great benefits discussed earlier. They
can be confident about what is within their power of choice and what
not, they can cease to worry about exercising care and strategy in rela-
tion to the powerful, and they can savour the sense of enjoying an
equal status with others in the society: they can look all those others
in the eye, conscious of a shared consciousness that no one can inter-
fere arbitrarily in their lives.

But if people’s non-domination secures those benefits only so far as
it becomes established in common awareness and public life, then it is
of the first importance for the republican state, in particular the state
that has actually secured a high degree of non-domination for its citi-
zens, to make sure that people’s non-domination is registered in pub-
lic life. Suppose that a state secured non-domination but allowed its
enemies, internal or external, to persuade many citizens that it had not
been secured. The upshot would be tragic and poignant. Having
brought its people into the promised land, as it were, the state would
have failed to persuade them that they were there.

Not only should the state concern itself with public life in order to
make sure that people enjoy the benefits of the non-domination that
has been secured; the cause of non-domination itself gives the state
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reason to focus on public life. What is registered in the public life of
a community can have important effects on how far people’s non-
domination is promoted. If it is registered as a matter of common
belief that a person is protected, then the protections, whatever their
previous value, will be all the more effective. If it is registered that the
person is not protected, then the protections will be all the less effec-
tive. If it is registered that this or that measure is required to promote
non-domination, then this will help or hinder the cause of non-
domination to the extent that the beliefs are reliable or unreliable. And
so on. The goal of producing non-domination, not just the goal of
realizing the benefits associated with the non-domination produced,
gives the state reason to be concerned with the public life of the com-
munity.

How is a republican state likely to further its vision of public life?
There are a great number of issues relevant to policy in this area. They
become visible as soon as we reflect on the difficulties that plague the
public life of many contemporary democracies.

A first difficulty that is very striking is the loss of public space,
urban, rural, and wild, in many societies. Consider the pattern of res-
idential and commercial life, for example, that has begun to emerge in
many American cities. The middle class feel threatened by the level of
violence in the city centres and respond to it by withdrawing from
public places. The home or street or suburb is intensively secured, per-
haps placed under the surveillance of a private security firm, and is cast
as a place of retreat from the hostile city. And the office or workplace,
even if it is situated in the city, is increasingly insulated from it; there
is direct access from private parking areas and lunchtime services are
provided within its walls. The emerging pattern is one that bodes
extremely ill for public life, for it ensures that the view which people
have of others in their society, in particular the view that they have of
those who do not belong to their own class and coterie, becomes
hostage to fantasy. Lacking direct experience and contact across the
different divides in their society, people can easily lose any sense of
what is a matter of general belief and expectation in that society.

But if the contraction of public space is one problem, it is exacer-
bated by the related difficulty that the information which people get
about the environment in which they live is often highly biased.
Newspaper and television reporting in contemporary democracies is
driven by the search for sales and, relying on the appeal of the sensa-
tional, concentrates more and more on inducing the horror that
produces voyeuristic outrage and the terror that guarantees voyeuris-
tic thrills. Undoubtedly, and unhappily, the image presented of the
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surrounding society is well enough grounded in the way things are not
to attract refutation and rejection. But the image is so one-sided that it
often borders on a nightmare fantasy.

A third area of difficulty for public life comes of the way in which
public opinion, so called, is generally represented—and in beirg rep-
resented, realized—in our democratic societies. Again, the media have
a major role here and, again, the media often fail their societies badly.
Sometimes they venture accounts of public opinion that are entirely
speculative, and often motivated by sectional ends. And sometimes
they give accounts of public opinion that are based on outrageously
rigged polling. But even if the media rely on more or less well-
designed polls, they can still be seriously misleading. The reason is that
the person polled often has no motive to think seriously about what
they say: it is not as if they will affect anything by their individual
response and it is not as if they will have to answer for that response
(Brennan and Lomasky 1993; Fishkin 1991; 1995). The person polled
may well have a motive just to use the opportunity for giving expres-
sion to frustration or exasperation or malice or something of the kind.

I have mentioned problems associated with public space, public
information, and public opinion-polling. Such pressures on public life
reduce the prospects for promoting freedom as non-domination and,
in particular, for creating a firm awareness of the non-domination
actually available. What policies should the republican state adopt in
response to such difficulties? T have nothing to report in the way of
policy research, as already stressed, but it may be useful if I mention
some initiatives for which there is at least a prima facie case.

The problems of a contraction in public space call, on the face of it,
for radical action. They require a political commitment to building a
shared, public environment of a kind that has been eroded in recent
years by a creeping libertarianism. The assumption has often been that
it is an unconscionable imposition on taxpayers for the state to com-
mit itself to improving public space, and that in any case it is not clear
that public space is what the public really wants: the evidence quoted
here, ironically, is the growing retreat to private space and the
increased search for private security. But I hardly need to stress that a
republican perspective would offer a completely ditferent view of
things. Of course the state can reasonably impose on taxpayers if the
benefit sought is a more accessible public space, and of course we may
presume that such a public space is desirable from the point of view of
citizens: it is, after all, a precondition for the full realization of their
freedom as non-domination.

What should the state do about the poor quality of information that
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the public gets on what is happening in the society at large? It is impor-
tant, first of all, that there should be many different voices in the
media. This entails that media ownership and control should not be
allowed to concentrate in a few hands. And it entails that the state
should set up or subsidize media that are governed by different
interests from those that dominate in commercial life: it should sup-
port semi-autonomous state broadcasting services, for example, and
encourage as far as possible the growth of community-based media.
The state should also assume responsibility, of course, for media reg-
ulation, though the best line here will almost certainly be to encourage
a serious degree of self-regulation among media organizations (Ayres
and Braithwaite 1992).

What is to be done, finally, about the problems that arise with the
formation of public opinion? A recent proposal for dealing with the
problem of opinion polling, and opinion formation, is worth men-
tioning. James Fishkin (1991; 1995) argues that the media should at
least occasionally attempt to conduct what he calls a deliberative opin-
ion poll. This would involve taking a random sample of people, bring-
ing its members together for some days in order to deliberate about
the issues in question, broadcasting some of their debates and then
polling participants at the end. The evidence is that people’s opinions
change in the course of such deliberation, and it would surely be
preferable if public opinion were represented, and shaped, by the evi-
dence of deliberative polls, not just by the evidence of ordinary
polling. “An ordinary poll models what the public thinks, given how
little it thinks, how little it knows, how little it pays attention. A delib-
erative opinion poll, by contrast, models what the public would think,
if it had a better chance to think about the questions at issue’ (Fishkin
1995: 45).

In conclusion, one further line of thought about policy in relation
to the public sphere. John Rawls has argued that one of the desiderata
of any political ideal is something that he describes as publicity. The
ideal must be capable of being publicly avowed and endorsed as a
yardstick by which institutions and initiatives are reasonably assessed
(Rawls 1971: 130-6; 1993: lecture 6). There must be nothing about it
that requires a degree of secrecy, nothing about it that is likely to alien-
ate any significant group—in particular any group that is willing to
tolerate other groups (Scanlon 1982; Young 1990; Barry 1995)—and
nothing about it that makes it incapable of measuring the performance
of the polity. The ideal should represent an effective criterion that is
capable of being justified, and of being seen to be justified, by the
lights of everyone in the society (Gaus 1990; D’ Agostino 1996).
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There is no difficulty about the republican ideal serving as a measure
for the performance of public institutions, as the considerations
advanced in this chapter should have begun to make clear. And neither
is there any difficulty about the state’s being justified in pursuing
that ideal; as I argued in the first part of the book, freedom as non-
domination is a very attractive goal for the polity to promote. But not
only is the ideal of freedom as non-domination capable of satisfying
the publicity requirement. What I now want to remark is that the
republican state which is given to the promotion of the ideal is bound
to want to establish this as a fact of public life. It is bound to want
to prove, not just that people enjoy non-domination under its
institutions—this has been our focus up to now—but also that non-
domination is an effective and in particular a justifiable measure of
political and institutional life.

The reason, very simply, is that if the state can establish the creden-
tials of the republican goal in this way, then it can promote that goal all
the more effectively (Spitz 19954; Philp 1996). Let it be a shared opin-
ion that freedom as non-domination is desirable and that the state is
justified in pursuing it. In that case the desirability of enjoying non-
domination will be all the more palpable, as the benefit in question is
more deeply appreciated. And in that case it will become all the more
likely, and all the more likely by people’s own lights, that they do
enjoy non-domination at one another’s hands. As their moral appreci-
ation of the benefit of non-domination grows, they will presumably
each find increased reason not to offend against it. They will each have
an extra moral motive for not offending, and they will each have an
extra motive of a kind related to their reputation. If the moral desir-
ability of non-domination is established as a matter of common belief,
then it is going to be matter for shame if you are found to offend
against It.

We saw carlier that the republican state is bound to want the fact of
people’s non-domination established in public life, and we looked at
some of the policies it may have to pursue to that end. What this final
consideration shows us is that that state will try to establish not just
the legal and cultural reality of non-domination but also its moral
desirability. I shall return to this important line of thought in the last
chapter, when I consider the relation between the republican state and
civil society.



CHAPTER 6

Republican Forms:
Constitutionalism and Democracy

I looked in the last chapter at the things that we may expect the repub-
lican state to try to do in order to cope with the problems that arise in
people’s dealings with one another: the problems associated with vari-
ations in levels of dominium or control. But, as I have stressed time
and again, the state can itself become an agent of the sort of domina-
tion associated with imperium rather than dominium. I look in this
chapter at the forms which the republican state should realize if its
pursuit of republican aims is not to be compromised in this way. The
distinction between aims and forms is not canonical or clear-cut, of
course, but it gives a fair sense of the shift of focus involved.

The agencies of the state, including the state that is devoted to
republican causes and policies, interfere systematically in people’s
lives: they coerce the people as a whole through imposing laws in com-
mon upon them, and they coerce different individuals among the pop-
ulace in the course of administering that law and applying legal
sanctions. If the interference that the state practises in these ways is
allowed to be arbitrary, then it will be itself a source of unfreedom.
And so the question with which we shall be concerned comes imme-
diately into relief. How can the state be organized so that state inter-
ference involves little or no arbitrariness?

The question is how things can be arranged so that the presence of
arbitrary will in the apparatus of state coercion is minimized. We are
not concerned at this stage with how to guard against human weak-
ness—that is the issue in the next chapter—but with how to guard
against the possibility that government agents, even perfectly public-
spirited agents, can make coercive decisions on an arbitrary basis. It
has to be remembered, after all, that even if government agents always
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respected the interests and ideas of ordinary citizens in their decision-
making, the fact that they had the capacity not to do so—the fact that
they had the power to interfere on an arbitrary basis—would imply
that they dominated such citizens. Or at least it would imply this, so
far as their virtue offered only an imperfect guarantee that they would
track the interests and ideas of ordinary people.

My answer to the question raised connects at various points with a
consensus on institutional matters that we find among traditional
republican writers—so at least I believe—and I shall try to indicate the
extent to which it fits with that tradition. But the discussion is
intended, I should emphasize, as a theoretical exercise, not a historical
one. The fact that the sketch provided turns out to accord with a tra-
ditional consensus is a welcome but incidental result. It is welcome,
because it provides evidence that the main concern of republicans was
indeed the promotion of freedom as non-domination; it is incidental,
because the primary focus is not the reconstruction of detailed repub-
lican beliefs but the exploration of what it would mean to take seri-
ously the republican goal of freedom as non-domination.

But while the views defended in the discussion fit with traditional
republican tenets, they are not platitudinous in character. They
endorse established institutional ideals like the rule of law, the separa-
tion of powers, and democratic accountability, but they support those
ideals on a distinctive basis and sometimes offer quite unorthodox
reformulations of their content. As I shall try to highlight continuities
with the republican tradition, so I shall also try to indicate these points
of difference with more or less established ways of thinking.

My discussion is divided into two sections. In the first section I dis-
cuss the need for constitutionalist constraints in the ideal republic; in
the second I consider the way that decision-making power should be
democratically controlled within the republican state. My case for con-
stitutionalist constraints is that republican instrumentalities should not
be manipulable by those in power, and the key to my conception of
democratic control is the claim that everything done by a republican
government should be effectively contestable by those affected.

L. Constitutionalism and non-manipulability

If we want the republican state to avoid assuming an arbitrary, domi-
nating form, then what should we seek in the means whereby it tries
to advance its republican aims? Assuming that the means are otherwise
successful—assuming that other things are equal on that front—a first
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desideratum must be to ensure that they leave as little room as possi-
ble for the exercise of arbitrary power. There will be no point in estab-
lishing institutions or in taking initiatives that reduce the domination
associated with dominium if those very instruments make room for
the sort of domination associated with imperium; what is gained on
the one side will be lost, and perhaps more than lost, on the other.

The lesson is that the instruments used by the republican state
should be, as far as possible, non-manipulable. Designed to further
certain public ends, they should be maximally resistant to being
deployed on an arbitrary, perhaps sectional, basis. No one individual
or group should have discretion in how the instruments are used. No
one should be able to take them into their own hands: not someone
who is entirely beneficent and public-spirited, and certainly not some-
one who is liable to interfere for their own sectional ends in the lives
of their fellow citizens. The institutions and initiatives involved should
not allow of manipulation at anyone’s individual whim.

How to make republican instrumentalities maximally non-
manipulable? Here, as on questions to do with republican aims, it is
essential to take account of empirical realities, and it is impossible to
devise a complete blueprint on a purely philosophical basis. But under
any plausible scenario there are three broad conditions that a non-
manipulable system will need to satisfy and I shall concentrate on
these. The first condition is, in ]ames Harrington’s (1992: 81) phrase,
that the system should constitute an ‘empire of laws and not of men’;
the second, that it should disperse legal powers among different par-
ties; and the third, that it should make law relatively resistant to major-
ity will. The empire-of-law condition bears on the place and content
of the laws, the dispersion-of-power condition on their operation in
day-to-day life, and the counter-majoritarian condition on the ways in
which the laws may be legitimately altered.

All of these conditions serve to thwart the will of those who are in
power; they make government more difficult to organize, not less. In
this sense they operate like formal constitutional constraints and rep-
resent a belief in what we may call constitutionalism. We find consti-
tutionalism in place wherever there are legally established ways of
constraining the will of the powerful, even if the constraints are not
recorded in a formal constitution. The historian E. W. Maitland argued
in the last century that the most important achievement of democratic
government was its contribution to such constitutionalism.

The introduction of a democratic element into governments has rendered us
less subject to the ‘inconstant, uncertain, unknown will of others’, not
because we are now under fewer laws to which we have not given our
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consent, but because the friction of the governmental machine has been
increased, because it has become too unwieldy to be used in a capricious way.
The exercise of arbitrary power is least possible, not in a democracy, butin a
very complicated form of government. (Maitland 1981: 84-5)

The empire-of-law condition

There are two aspects to the empire-of-law condition. The first pre-
scribes that laws should assume a certain sort of shape: roughly, that
they should conform to the constraints described by contemporary
rule-of-law theorists (Fuller 1971; Ten 1993). They should be general
and apply to everyone, including the legislators themselves; they
should be promulgated and made known in advance to those to whom
they apply; they should be intelligible, consistent, and not subject to
constant change; and so on.

It should be clear why republicans will want laws to conform to
constraints of these kinds. If the laws do not satisfy such constraints,
then those who make, execute or apply the law may easily be given
arbitrary power over others. The legislators who can make laws with-
out being subject to them, for example—say, the British Parliament in
relation to the American colonies—will have arbitrary power. Again
the legislators who can make retrospective laws or laws that apply, like
the bill of attainder, to particular individuals or families will be able to
interfere more or less arbitrarily in people’s lives. And similarly, the
administrators or judges who can choose at will to apply unpromul-
gated laws, or who can exploit the obscurity or inconsistency of the
Faw for their own purposes, will represent an arbitrary regime. If the
rule-of-law constraints are breached, then the law becomes a play-
ground for the arbitrary will of the authorities.

The second aspect of the empire-of-law condition presupposes that
the first is satisfied, and that any laws which are introduced will have
a satisfactory shape. It prescribes that where government has a choice
between acting on a legal basis—that is, legislating about the case on
hand—and acting in a more particularistic way it should always prefer
the first, principled approach. There is no suggestion that government
action, provided that it is legal, is bound to be for the good. The idea
is that, assuming that government action is indeed needed, that action
should always operate via law-like decisions, in particular via deci-
sions that honour the rule-of-law constraints: via decisions, for exam-
ple, that are not ad hoc or ex post.

The republican rationale for this idea is that where the particularis-
tic decision can be governed on an arbitrary basis by the will of the
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decision-makers, the principled piece of legislation is not so readily
manipulable. The legislation will be of concern to people generally,
including potentially the decision-makers themselves, and it is not
going to be easy for them—though, unfortunately, it may still be pos-
sible—to guide it on an arbitrary basis.

Think of the contrast that Joseph Priestley (1993: 140) saw between
the significance of British tax-collecting in America and in Britain
itself. The Americans complain, he said, that when the Members of
Parliament tax them they ‘are so far from taxing themselves, that they
ease themselves at the same time’. The British have no such complaint,
he suggests, for the Members of the British Parliament fall under the
laws they pass for Britain, as is only proper according to the empire-
of-law condition. And so the members of the British Parliament can-
not impose a tax on the people of Britain without imposing it on
themselves.

The idea of extending the rule of law as far as possible—the idea,
specifically, of preferring principled to particularistic decision-
making—has far-reaching ramifications for how government is con-
ducted. It means that parliament must always seek to legislate, under
the usual rule-of-law constraints, about any issue that comes before it.
But the empire-of-law condition also means that other agencies of
government should be forced to act always in a principled, law-like
way. They should be permitted to act only under the authority of law,
and only in a way that accords with the requirements of law. Those
agencies will have to conform to established protocols and procedures,
for example, in the arrest, accusation, and adjudication of those
believed to have committed a crime; or in the identification of those in
need of welfare and in the provision of welfare to them; or in the deter-
mination of where certain government agencies are to be based and of
where associated benefits are to flow; and so on. An empire of law
requires fidelity to due process on a wide range of political fronts.

We can give importance to due process, however, without having a
dedicated, detailed rule for every situation. If the law were codified in
such dedicated detail, then that might make it non-manipulable. But
codifying the law in that detail would mean denying all discretion to
government agents, and thereby denying all possibility of fitting gov-
ernment action to the needs of particular cases. And such a regimenta-
tion of official response would almost certainly undermine the
capacity of government to do much good in the furthering of the
republican aims that I discussed in the last chapter. This observation
suggests that the best sort of law may have to leave some discretion in
the hands of government agents, relying on further measures—say, the
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measures of contestability that we consider later in this chapter—for
ensuring that those agents cannot act on a wholly arbitrary basis. The
best sort of law will always require government agents to satisfy certain
constraints—it will always impose some measure of due process—but it
may also have to allow a substantial degree of discretion.

The republican case for having an empire of law, therefore, need not
entail the rule of the book; it need not commit us to an extreme pro-
ceduralism (Schauer 1991; Campbell 1996). The empire of law
involves a regime where government agents are always required to act
according to law, even if the law allows them to exercise a degree of
discretion within the procedural boundaries that it establishes. The best
system of law may allow various forms of discretion—even discretion
that reduces predictability (Waldron 1989)—provided that the discre-
tion is exercised under constraints that help guard against arbitrariness.

The necessity of the empire-of-law condition, in both of its aspects,
was much emphasized in the republican tradition. ‘Nothing can be
more absurd’, wrote Algernon Sydney (1990: 440, cf. 465), for exam-
ple, ‘than to say, that one man has an absolute power above law to gov-
ern according to his will, for the people’s good, and the preservation of
their liberty: For no liberty can subsist where there is such a power.’
The condition was recognized as essential to ensuring that govern-
ment action was not just a front behind which an individual or a group
could exercise arbitrary power. It meant that the law was ‘a standing
Rule to live by’, in the phrase imputed by Mary Astell to ‘our Masters’,
and it helped to ensure that government would not represent ‘incon-
stant, uncertain, unknown, arbitrary Will’ (Hill 1986: 76).

The republican belief in an empire of law is generally endorsed
among liberal theorists but has attracted criticism among Marxists and
among many in the critical legal studies movement (Kelman 1987; on
Marxism and rule of law, see Krygier 1990). The criticism has usually
been that rule-of-law constraints can never be effective, and that they
may serve only to cover up the fact that the law is often class-based and
biased. We can concede, of course, that the requirement on govern-
ment to act according to law may not be sufficient to guard against
arbitrary power; it is because of assuming this, after all, that we go on
to consider the need for democratic contestability in the next section.
The question is whether the requirement is useful in any measure, not
whether it is completely effective, and the evidence on that issue is
overwhelming.

The work of leftist historians like E. P. Thompson shows that while
law has often been abused by the powerful, for example, it has also
served as a buttress for the protection of the poor and defenceless.
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He writes of the resort that the powerful made to the rule of law in
eighteenth-century England:

it was inherent in the very nature of the medium which they had selected for
their own self-defence that it could not be reserved for the exclusive use only
of their own class. The law, in its forms and traditions, entailed principles of
equity and universality which, perforce, had to be extended to all sorts and
degrees of men. (Thompson 1975: 264)

This verdict on law is borne out by the experience in the twentieth
century of just what governments are capable of doing, and in partic-
ular of how far they can dominate their citizens when law ceases to sat-
isfy the constraints in question. Philip Selznick (1992: 64) makes the
point strongly.

High on the agenda in the struggle for freedom—in Eastern Europe, for
example, or South Africa—is the building, or rebuilding, of legal institutions
capable of resisting political manipulation. For those who suffer oppression,
criticism of the rule of law as ‘bourgeois justice’ or ‘liberal legalism’ can only
be perceived as naive or heartless, or both.

Blandine Kriegel (1995: 49) generalizes the lesson when she writes:
“The idea of individual liberty was the grand innovation of the state
under the rule of law, the foundation of the first body of law and poli-
tics that rejects slavery.”

The dispersion-of-power condition

The second condition associated with the desirability of having a non-
manipulable, constitutionalist system of government requires that the
powers which officials have under any regime of law should be dis-
persed. Where the empire-of-law condition bears on the place and con-
tent of law, this condition bears on the way in which the law operates.

Where there is law there are, of necessity, different roles to be
fulfilled. In the taxonomy that finally got established only in the eight-
eenth century—most famously in the work of Montesquieu (1989)—
there is the function of making law, of executing or administering law,
and of adjudicating those controversial cases where the law has to be
applied. The dispersion of power requires that these functions be
pretty well separate. And the reason, at least from a republican point
of view, is more or less obvious. A consolidation of functions in the
hands of one person or group would be likely to allow that party to
wield more or less arbitrary power over others; it would mean that
they could play around with the law in a relatively unfettered way.
As Madison put it in Federalist 47: “The accumulation of all powers,
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legislative, executive, and judiciary, in the same hands, whether of one,
a few, or many, and whether hereditary, self-appointed, or elective,
may justly be pronounced the very definition of tyranny’ (Madison et
al. 1987: 303).

If legislators are to be allowed to legislate only in a way that is con-
sistent with certain existing laws or principles, therefore, it is impor-
tant that those who judge on whether the legislation does conform to
those constraints are not the legislators themselves. Again, if those
who execute the law are to be required to conform to existing laws in
their mode of execution, then it is important that they are not their
own judges; it is important that the relevant judicial power lies in other
hands (see Montesquieu 1989: 157). The powers of legislation, execu-
tion, and adjudication must be distributed among different parties and
bodies.

Although the full taxonomy of powers was only set out in the eight-
eenth century, when the so-called separation of powers became per-
haps the outstanding theme in the republican tradition, republicans
had insisted on the dispersion of power from much earlier (Vile 1967).
Marchamont Nedham did not strike a particularly novel note, for
example, when in 1657 he described the confusion of legislative and
executive powers—executive powers would have included judicial—
as a great error of government:

in all Kingdoms and States whatsoever, where they have had any thing of
Freedom among them, the Legislative and Executive Powers have been man-
aged in distinct hands: That is to say, the law-makers have set down Laws, as
Rules of Government; and then put Power into the hands of others (not their
own) to govern by those Rules. (In Gwyn 1965: 131)

We have concentrated, so far, on the separation of law-related func-
tions. But the dispersion-of-power condition has significance in other
areas too. The republican rationale for dispersing power is, other
things being equal, to increase the non-manipulability of the law and
to guard against government exercising arbitrary sway over others.
The assumption is that if power is localized, in the sense of accumu-
lating in this or that person, then power is potentially dominating.
Given this rationale, the dispersion of power for which we should
look may well support other measures besides the separation of leg-
islative, executive, and judicial power.

One measure it may well support is the bicameral arrangement
under which there are two houses of parliament, each with a distinc-
tive base; indeed such bicameralism, as we shall see, is likely to appeal
to republicans on a number of counts. And another, equally familiar,
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measure is the decentralization of power that is achieved by having a
federal system under which a number of constituent states share
power with the central government; it is no accident that republicans
have been traditionally partial to federations. Yet another measure,
this time a novel one, is the dispersion of power that can be realized in
the contemporary world so far as governments agree to be bound by
certain international covenants or conventions; this has the effect of
giving over power to the international bodies that interpret those
covenants. Such a policy is likely to be welcomed by someone who
wants official power to be so dispersed that people’s freedom as non-
domination is safe in its presence (Majone 1996).

When I say that the dispersion of power may require more than the
separation of legislative, executive, and judicial functions, I remain
faithful to the older republican tradition. Within that tradition, the
functional division was part of a larger project of dispersing power.
This project was encapsulated in the ancient ideal of a mixed govern-
ment in which different sectors are represented and power is given in
part to this representative body—perhaps this house of representa-
tives—and in part to that (Gwyn 1965; Vile 1967). The project sup-
ported a hostility, not just to compromising the division of functions,
but also to anyone’s being judge in their own case, for example, and to
anyone’s being both judge and jury.

The republican rationale for dispersing power, in particular the
rationale for dividing functions, should be contrasted with other pos-
sible grounds for supporting it. Suppose you are a populist, who
believes that the people should be the only makers of law; suppose you
are of a parliamentarian mentality, for example, and think that the peo-
ple’s representatives are the one and only legal sovereign (Dicey 1960).
In that case you will want to insist that law-making power should
never drift elsewhere, in particular never drift into the hands of an
unelected judiciary. On the letter of what the separation of power
requires, you will be very exacting, at least in regard to law-making
power. But your commitment to those requirements will come of a
very different spirit from that which animated and animates the repub-
lican attitude. Indeed, it will come of a spirit that is directly anathema
to republicanism, being complacent about the possibility of a majority
imposing its will on others.

The contrast between the republican and the populist rationales for
separating legislative, executive, and judicial functions comes outin a
difference of view about how exact that separation should be.
Republicans are likely to think that no exact division is really feasible:
it is surely inevitable, for example, that in interpreting law the courts
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will effectively wield a degree of law-making power. Republicans may
even believe that no exact division is likely to be desirable; the required
regimentation of functions would be liable to compromise the ability
of government to advance its republican aims. But that need not con-
cern them, provided that power still remains effectively dispersed.
Thus it did not concern the authors of the Federalist Papers who
defended the US Constitution against the anti-federalist objection that
itallowed an unwonted degree of leakage across functional boundaries
(Manin 1994).

Populists, however, are bound to take a different view. They must
think that any leakage of law-making power, whether in the direction
of the judiciary or the executive, has to represent an inherent evil; it
means that the law is made by someone other than the people or their
representatives. Thus they have to insist on a separation of powers—
or at least on an isolation of law-making power—that is as exact as
possible; they have to look for a watertight compartmentalization. It
may have been this populist attitude that inspired the anti-federalist
objections to the US Constitution. If it was, then we can see the anti-
federalists as figures whose enthusiasm for democracy led them to
betray the essential republican concern: the concern to ensure against
arbitrariness in power, even against arbitrariness in the power of the
people.

The connter-majoritarian condition

We have urged that, other things being equal, a republican system of
government should be maximally non-manipulable by arbitrary will,
and that this requires that the system should meet the empire-of-law
and the dispersion-of-power conditions. All the things that are done
by government should be done according to law, in particular a law
that satisfies rule-of-law constraints. But all the things that are done by
government should not be done by the same individual or group; the
powers and the doings of government should be dispersed among dif-
ferent agents.

We come now to a third condition that appeals on the same, consti-
tutionalist grounds. If we are to make a system of government non-
manipulable, then not only should we require an empire of law under
which power is effectively dispersed, we should also try to ensure that
the laws which rule in that empire are not subject to excessively easy,
majoritatian change. Every law must be capable of being amended, of
course, since there is no guarantee, even with the most plausible of
laws, that it will continue to make republican sense: that it will con-
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tinue to promote non-domination. But the counter-majoritarian con-
dition insists that at least where the more basic and important laws are
concerned—more basic and important from the point of view of non-
domination—it should not be easy to change these laws. In particular,
it should require more than the mere fact of majority support in the
parliament or even in the population.

The more that is required, of course, may vary from one jurisdiction
to another and from one area of law to another. The counter-major-
itarian protection may involve just a general presumption against
putting a law up for statutory amendment as when it enjoys an estab-
lished common-law status, or a strict requirement that it be put up for
amendment only in the event of a special condition being satisfied. Or
it may require that if the law is put up for amendment, the amendment
has to have more than regular majority support in order to succeed: it
must be passed in two differently constituted houses of parliament, for
example, or it must be passed by a majority of electors in a majority of
states, or it must command a two-thirds majority. We may think of the
laws as democratic creations, but we should require democracy to
work on different tracks and insist, with Bruce Ackerman (1991), that
amendments to the more basic and important laws should have to pass
along a particularly difficult route.

The republican case for having counter-majoritarian protection
of at least some laws is fairly straightforward. Majorities are easily
tormed—they easily become actual rather than virtual agents—and
majoritarian agents will exercise more or less arbitrary power if their
will is unconstrained. Let the laws be subject to ready majoritarian
amendment, then, and the laws will lend themselves to more or less
arbitrary control; they will cease to represent a secure guarantee
against domination by government. Most of us belong to a salient
minority in some respect and most of us, therefore, have an interest in
seeing that we do not live at the electoral mercy of the corresponding
majority.

Modern republicans are bound to support some institutions, then,
that serve to guard against majoritarian threats. They are bound to
look favourably on those counter-majoritarian measures with which
premodern republicanism has been associated, for example, such as
the bicameral division of parliament, the recognition of constitutional
constraints on Jaw, and the introduction of a bill of rights. Which
counter-majoritarian measures should be adopted will depend on local
circumstances, of course, and is a matter for empirically informed
debate. But it is scarcely conceivable that republicans would not
endorse any.
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The belief in counter-majoritarian protections requires a jurispru-
dence under which good law—good law, not necessarily law as such—
is identified by some criterion other than the benchmark of having
majority support. Republicanism, of course, finds such a criterion in
the ideal of freedom as non-domination. Good law is law that pro-
motes overall non-domination: law that reduces the domination to
which dominium may lead without introducing the domination that
can go with imperium. Perhaps good law in this sense is bound to have
democratic support of some kind; we touch on that issue in the next
section. But the fact of having majority support is certainly not a cri-
terion of good law. Thus we must reject those nineteenth century, pop-
ulist initiatives that, in Harold Berman’s (1994: 1735) words, ‘located
the ultimate source of law in public opinion and the will of the legisla-
ture’. What legitimates law has got to be something other than the fact
of enjoying popular majority support.

What view did historical republicans take on the legitimation of law
and on its counter-majoritarian protection? Some were less worried
than others about making the laws responsive to democratic decision-
making bodies: this, perhaps, because of the view that democratic deci-
sion-making would be likely to embody considerations of the common
good and not to impose arbitrarily on any minority. Machiavelli (1965:
315) holds out in this vein against ‘the common opinion, which says
that the people, when they are rulers, are variable, changeable, and
ungrateful’. But even those who were happy to make the laws democ-
ratically responsive, such as Machiavelli, still thought it important that
besides the laws or leggi that the people were likely to change there
were the institutional or constitutional arrangements—the ordini—
that offered a relatively fixed and constraining framework for legisla-
tion (Machiavelli 1965: 241; Rubenstein 1991: 49).

As the republican tradition evolved from the sixteenth century, it
became more and more associated with a viewpoint that suggested rea-
sons why good laws were not identified by majority support and
should not be overly responsive to majoritarian opinion. A major
influence here was the integrative jurisprudence, as it has been called,
that was developing in England in the work of lawyers like Sir Edward
Coke and Sir Matthew Hale (Berman 1994; see too Kelly 1991: 72-3).
This style of jurisprudence ascribed to law the authority of a tradition
that had been historically tested for its answerability to the expecta-
tions of the community and for its capacity, as we would say, to sus-
tain freedom as non-domination. The tradition was embodied in the
ancient, unwritten constitution which most English commonwealth-
men praised in Britain, and it was the inspiring source—if not the
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unique source (Haakonssen 1991)—of the constitution that American
republicans forged for the arrangement of their own affairs.

I1. Democracy and contestability

So much by way of arguing that a system of government that meets the
constitutionalist conditions discussed is going to be necessary for the
promotion of freedom as non-domination. If government is not medi-
ated by law, on the pattern of those conditions, then it will be readily
manipulable by arbitrary and perhaps sectional will. Government
must be carried out by means of an empire of law; the powers recog-
nized under that law must be dispersed across different individuals
and bodies; and the more basic and important laws must not be sub-
ject to straightforward majoritarian amendment.

But if a constitutionalist system of law is necessary for the promo-
tion of freedom, then it should be clear that something else is needed
too. However well designed, any system of law will leave certain deci-
sions in the hands of different individuals and groups. Legislators will
have discretion over the content of the laws, of course, and the prob-
lematic nature of legal interpretation means that administrators and
judges are bound to have a lot of discretion when they come to execute
and apply those laws: ‘no law can be so perfect as to provide exactly
for every case that may fall out’ (Sydney 1990: 465). Besides, as already
mentioned, the promotion of republican aims may often argue for
leaving discretion over certain issues in the hands of executive and
judicial authorities; even if it is possible, it may not be profitable to
legislate in detail for how such officials should behave.

But if any system of law leaves decision-making power in the
hands of various public authorities, then the advancement of non-
domination requires that the decisions in question should be made on
a basis that rules out arbitrary power. Otherwise freedom as non-
domination will not be available to those whom those officials can
affect: they will be subject to domination at the hands of the author-
ities. How then to rule out decision-making on an arbitrary basis
among legislators, administrators, and judges? How to stop the
imperium of government representing a form of domination?

Contestability

The authorities will exercise arbitrary power if the decisions they
make can be based on their private, perhaps sectional, interests or on
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their private, perhaps sectional, ideas as to what their brief—their brief
qua leglslator administrator, or judge—requires. If private inclination
or private opinion can rule, then people will live at the mercy of the
officials. The authorities will have the power, not just to interfere—
that is inherent in a system of law—but to interfere on a relatively arbi-
trary basis. They will be in a position where they dominate ordinary
people and, this being a matter of common knowledge, they will be in
a position where ordinary people may be expected to have to bow and
scrape to them.

The promotion of freedom as non-domination requires, therefore,
that something be done to ensure that public decision-making tracks
the interests and the ideas of those citizens whom it affects; after all,
non-arbitrariness is guaranteed by nothing more or less than the exis-
tence of such a tracking relationship. The decision-making must not
represent an imposition of their will on us, as the citizens are likely to
think about the matter. It must be a form of decision-making which we
can own and identify with: a form of decision-making in which we can
see our interests furthered and our ideas respected. Whether the deci-
sions are taken in the legislature, in the administration, or in the courts,
they must bear the marks of our ways of caring and our ways of think-
ing.

What is required for one of us to be able to own a public decision in
this way? A traditional line would say that we can own a decision in
that manner only if we have consented to it, or to the policy it incor-
porates, in an explicit or at least an implicit fashion. But this comment
is not much help. If explicit individual consent is required for non-
arbitrariness, especially if the consent has to be unforced, then non-
arbitrariness in public decisions becomes an inaccessible ideal. If
implicit individual consent is thought to be enough, however, and an
absence of protest is taken as evidence of implicit consent, then non-
arbitrariness in public decisions becomes an ideal that is so accessible
as to be empty: any decision that fails to drive me to the barricades will
count as non-arbitrary from my point of view. Will it help if we move
from individual to collective consent and stipulate that any public
decision that attracts majority support, or that is in accord with a

policy that attracts such support, is non-arbitrary? Surely not. Certain
decisions and policies may attract majority support while representing
the most arbitrary interference in the lives of various minorities.

We have already seen in Chapter 2 that there is very little connec-
tion between non-arbitrariness of interference and consent to that
interference, so that these observations should not come as a surprise.
What I suggested in that earlier discussion is that non-arbitrariness
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requires not so much consent as contestability. Imagine that another
agent can and does interfere with me but that I am able effectively to
contest any interference that does not answer to my relevant interests
and ideas. It is only if I can effectively contest any such interference—
itis only if I can force it to account to my relevant interests and ideas—
that the interference is not arbitrary and the interferer not dominating.

The idea of contestability gives us a cue for the right response to our
question. What might enable one of us to own a public decision? What
might make it possible for such a decision not to have the aspect of an
arbitrary act of interference? The answer which suggests itself is: the
fact that we can more or less effectively contest the decision, if we find
that it does not answer to our relevant interests or relevant ideas. The
decision may materialize, like most public decisions, on a basis that is
consensual only in a vanishingly weak sense. That does not matter,
provided that it materializes under a dispensation of effective con-
testability. The non-arbitrariness of public decisions comes of their
meeting, not the condition of having originated or emerged according
to some consensual process, but the condition of being such that if
they conflict with the perceived interests and ideas of the citizens, then
the citizens can effectively contest them. What matters is not the his-
torical origin of the decisions in some form of consent but their modal
or counterfactual responsiveness to the possibility of contestation.

Democracy

To require public decision-making to be contestable, in particular to
be contestable from within every quarter in the society, is to insist that
the decision-making satisfy a certain democratic profile. Democracy,
as ordinarily understood, is connected with consent; it is almost exclu-
sively associated with the popular election of the personnel in govern-
ment, or at least with the popular election of the members of the
legislature. But democracy may be understood, without unduly for-
cing intuitions, on a model that is primarily contestatory rather than
consensual. On this model, a government will be democratic, a gov-
ernment will represent a form of rule that is controlled by the people,
to the extent that the people individually and collectively enjoy a per-
manent possibility of contesting what government decides (Shapiro
1990: 266).

Consider an analogy. Whatever existentialists may have thought,
individual autonomy or self-rule cannot conceivably require that peo-
ple should have considered and endorsed each of their particular
beliefs and desires in a historical process of self-construction; if it did,
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then no one would be autonomous. What it requires, more plausibly,
is that people are capable of exposing each of their beliefs and desires
to appropriate tests, especially in the event of problems arising, and
that whether or not they maintain such a commitment depends on
how it fares in the tests (Pettit and Smith 1990; 1996). The index of
individual autonomy is modal or counterfactual, not historical. People
are autonomous in virtue of what can be—in virtue of what they can
do in checking their beliefs and desires—not in virtue of what has
been: not in virtue of a record of self-checking and self-construction.

Democracy refers us, at least etymologically, to the self-rule of a
people. And as individual self-rule or autonomy can be modelled in a
modal rather than a historical way, so plausibly can the self-rule of a
people be modelled in that way. The self-ruling individual may run on
automatic pilot much of the time, acting on beliefs and desires that
originate in forgotten times and pressures. What makes them self-
ruling is the fact that they are never just the victim of those beliefs and
desires: they are able to examine them at will and, depending on how
the examination goes, able to maintain or amend them. By analogy, the
self-ruling demos or people may also often run on automatic pilot,
allowing public decision-making to materialize under more or less
unexamined routines. What makes them self-ruling or democratic is
the fact that they are not exposed willy-nilly to that pattern of deci-
sion-making: they are able to contest decisions at will and, if the con-
testation establishes a mismatch with their relevant interests or
opinions, able to force an amendment.

Preconditions of democratic contestability

I have argued that, while government should be conducted according
to a form of law that makes it as non-manipulable as possible, this still
leaves room for a great deal of discretionary decision-making and that
such decision-making has to satisfy a condition of contestability if it is
not to represent a form of domination. We have seen, furthermore,
that imposing this condition is tantamount to insisting that the deci-
sion-making be democratic, in a certain sense of that term; it means
that the decision-makers are accountable to the ordinary people
whom they affect. But I have remained studiously vague on what
exactly democratic contestability requires, and we need to turn now to
that matter.

In order for public decision-making to be contestable, there are at
least three general preconditions that have to be satisfied. The first is
that decision-making is conducted in such a way that there is a poten-
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tial basis for contestation. The second is that not only is there a poten-
tial basis for contestation, there is also a channel or voice available by
which decisions may be contested. And the third is that not only is
there a basis and a channel for contestation, there is a suitable forum in
existence for hearing contestations: a forum where the validity of the
claim is assessed and a suitable response determined.

A basis for contestation: the deliberative republic

What form does public decision-making have to take if it is to allow
people a basis for contestation? There are two possible forms, in
the rough, that it might assume (Pettit 19934: 288-302). It might be a
bargain-based form of decision-making, in which different interest
groups try to secure a mutually beneficial agreement, with each look-
ing for the agreement that will demand the smallest possible conces-
sion from them (see Gauthier 1986). Or it might be a debate-based
form of decision-making, in which different parties try to agree on
what arrangement answers best to considerations that they can all rec-
ognize as relevant, where one of the relevant considerations is that
they should indeed reach an agreement (see Scanlon 1982; Barry 1995).
In bargain-based decision-making, people come to the table with
predefined interests and ideas—their hearts and minds are closed—
and they hammer out an agreed arrangement by trading concessions
with one another. In debate-based decision-making, people recognize
certain relevant considerations in common, and they move towards an
agreed outcome by interrogating one another about the nature and
import of those considerations and by converging on an answer to the
question of which decision the considerations support. In bargain-
based decision-making, preferences are given, in debate-based deci-
sion-making preferences are formed (Sunstein 19934).

Bargain-based decision-making offers one type of basis for contes-
tation, debate-based decision-making offers another. The bargaining
basis for contestation is that the public decision does not correspond
to the bargain struck among relevant interest groups, or that it requires
a concession which some interest group, perhaps one not represented
properly in the decision-making, is unwilling to make. The debating
basis for contestation is that the public decision is based on unsuitable
considerations, or that it does not answer well to all the considerations
relevant: it neglects the reality or the force of one or another of them.

If we want public decision-making to be contestable in a republican
manner, if we want it to be contestable in such a way that people can
be assured that it tracks relevant interests and ideas, then what form
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should we want that decision-making to take? Clearly, we should
want it to be of the debate-based kind. The trouble with bargaining
contestations is that they are only available to those who have
sufficient negotiating power to be able to threaten other parties effec-
tively; if you want to force a change of bargain, then you had better
represent an interest group which pulls some weight. The attraction of
debating contestations is that they are open to anyone who can make
a plausible case against the line of public decision-making; you do not
have to have any particular weight or power, at least not in principle,
in order to be able to mount a reasonable challenge to a reasoned deci-
sion.

What might it mean for public decision-making, in particular for
republican decision-making, to be debate-based and to allow of debat-
ing contestations? It would mean that at every site of decision-making,
legislative, administrative, and judicial, there are procedures in place
which identify the considerations relevant to the decision, thereby
enabling citizens to raise the question as to whether they are the
appropriate considerations to play that role. And it would mean that
there are procedures in place which enable citizens to make a judge-
ment on whether the relevant considerations actually determined the
outcome: the decisions must be made under transparency, under threat
of scrutiny, under freedom of information, and so on.

In a republic in which no one is to be dominated, and in which pub-
lic decision-making is to track everyone’s relevant interests and ideas,
the considerations relevant will be required to have a characteristically
neutral cast: they will be constrained not to favour any one sector of
opinion or interest over another. In legislative decisions, the consider-
ations relevant are likely to be whatever considerations can be brought
forward as reasons that all have to countenance as pertinent, under
accepted canons of reasoning. In administrative and judicial decisions,
they will be the more specific considerations that are established as rel-
evant under the laws that govern the operation of those arms of gov-
ernment, though in hard cases—in cases where the laws are relatively
silent—they may extend to include the more general considerations
that would be relevant to legislators. In every case there will be a
requirement on the authorities to decide on the basis of suitable con-
siderations and to make clear which considerations are moving them.

In arguing for an arrangement in which public decisions are taken in
a deliberative way, I make contact with the ideal of a ‘republic of
reasons’ that Cass Sunstein (1993a; 1993b; 1993¢) finds in the
American founders and defends in his own right. According to
Sunstein, the traditional republican vision, in particular the vision
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which inspired Americans in the eighteenth century, is that of a polity
within which citizens have equal claims and powers, public matters are
decided by deliberation on the basis of considerations that have com-
mon appeal—they are not biased in favour of any group, or even in
favour of the status quo—and agreement serves as a regulative ideal as
to how things should be decided; the vision, in a word, is that of a
deliberative democracy (see too Cohen 1989; Habermas 1994; 1995).

Quentin Skinner (1996: 15-16) supports Sunstein’s reading of tradi-
tional republicanism. He has argued that one of the central themes of
the classical and Renaissance humanism in which republican ideas
were nurtured was a belief in dialogical reason: ‘our watchword ought
to be audi alteram partem, always listen to the other side.” “The appro-
priate model’, he says, ‘will always be that of a dialogue, the appropri-
ate stance a W1111ngness to negotiate over rival intuitions concerning
the applicability of evaluative terms. We strive to reach understanding
and resolve disputes in a conversational way.’

This dialogical model was warmly embraced by those legislators
who saw themselves as exemplifying the republican ideal in the late
eighteenth century. In particular, it was used to defend an image of the
legislative representative, not as a deputy under instructions from their
constituents, but as someone charged to deliberate with the interests
of the citizenry at heart. Consider the words of Roger Sherman in the
first US Congress: ‘when the people have chosen a representative, it is
his duty to meet others from the different parts of the Union, and con-
sult, and agree with them to such acts as are for the general benefit of
the whole community. If they were to be guided by instructions, there
would be no use in deliberation’ (in Sunstein 19934: 22). Or consider
what the Abbé Sieyes told the French National Assembly in
September 1789:

the deputies are present in the National Assembly, not to announce the
already established wish of their constituents, but to deliberate and to vote
freely according to their actual opinion, when that has been illuminated by
the lights that the assembly provides for each. (Rials 1983: 13)

As there is little doubt of the republican pedigree of Sunstein’s
notion of deliberative democracy, there is no doubt of the republican
case that can be made for it. The ideal of freedom as non-domination,
and more specifically the ideal of making government power con-
testable by the citizenry, ensures that republicans are going to have to
embrace such a vision of how democracy should work. Unless the
public decision-making is designed to answer to suitable considera-
tions, in a debate-based manner, there is not going to be an assured
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basis on which different people within the population can contest it.
There will be no way of distinguishing arbitrary from non-arbitrary
government.

Before leaving the theme of deliberative democracy, it is worth
emphasizing one feature of the case made here in its support. This is
that the value of such democracy is not contingent on the possibility
that people will generally achieve a high degree of consensus about the
matters that have to be decided in parliament, in the executive, or in
the judiciary. Even if there is no imminent consensus on offer in such
areas, it remains the case that effective contestability requires that the
decisions should be made on the basis of reasoned deliberation.

The situation is parallel to that which we find in ordinary conversa-
tion. Short of being at a point where we agree about everything, I can
be in a position to mount a conversational challenge—and indeed a
potentially effective challenge—to the things that you say and do;
what is required is simply that there should be enough common
ground between us for conversation not to have reached utter stale-
mate. Similarly, short of the people in a society being at a point where
they do or might agree about what should be done in some area by
government, they can be in a position where there is still room for
arguments that are recognized as relevant on all sides. So long as peo-
ple are in that position—so long as they have not completely lost
touch with one another’s minds—contestation can represent an effec-
tive intervention and an effective discipline.

A wvoice for contestation: the inclusive republic

So much—and so much, admittedly, at a very abstract level of consid-
eration—for what is required in order that people enjoy a basis for
contesting public decisions. But having a basis for contesting such
decisions will not be of much use if there is not also a means available
for voicing contestations. What does the contestatory image of
democracy require under this aspect?

What it requires is that for any way in which public decision-mak-
ing may offend against someone’s interests or ideas, there are means
whereby those interests or ideas can be asserted in response. The
democracy must be, not just deliberative, but inclusive. Suppose that a
legislature is inclined to take a line that is inimical to a particular group
within the society. The group will have a voice for contestation only
insofar as they are enabled to speak out against that line, and speak out
in a way that is liable to affect the proposed legislation. Or suppose
that the administration or judiciary manifests an inimical pattern of
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decision-making. Again, the group offended will have a voice for con-
testation only insofar as they are capable of protesting against the
pattern in question in a potentially effective manner: they can make
themselves heard in decision-making quarters.

What is needed to give potential contestators voice? What is needed
to enfranchise them in more than a purely formal or ceremonial sense?
At the level of legislative decision, it is clearly going to be necessary
that there are voices that can speak with credibility to the concerns and
opinions of every significant group, and that can force those concerns
and opinions on the deliberative attention of law-makers. In order to
speak with credibility, such voices will have to come from the sector
represented, not just resonate in sympathy with that sector (Pettit
19944); and so ideally the group will achieve representation, not by
grace of senatorial spokespersons, but via the presence of some of its
own members (Phillips 1995). The reliably inclusive legislature will
have to incorporate, in their own right, all the voices of difference that
are found within the community (Young 1990). It will have to ensure
that as the assembly of law-makers debates its way towards decision,
it takes account of the considerations that are salient, not just from a
restricted set of privileged viewpoints, but from the full range of social
perspectives.

The inclusiveness requirement on the legislature will radiate,
depending on circumstances, into a number of recommendations on
the selection and structuring of the legislative arm of government. The
obvious way for members of the legislature to be selected is by means
of direct election, since that increases the chances that they will have
the credence of the groups they represent. But a mode of election that
reflects just regional constituencies may not ensure that significantly
different groups are given a distinctive voice. And so it may be neces-
sary to look to other measures too. If there is a bicameral system, as
other considerations suggest there should be, then it may be useful to
use a different method of election for each of the two houses. If there
is a problem with the representation of women, it may be a good idea
to require each of the major parties to field at least 40 per cent women.
If there is an indigenous population which is more or less evenly
spread, then it may be essential to have some seats allocated
specifically to their representatives. If there is a minority of electors
who find it difficult or unattractive to register and vote, let alone to
stand for office, then it may be desirable to introduce a system of com-
pulsory registration and voting. And so on.!

! Notice that this conception of contestatory democracy does not presuppose that when
people go to the polls, they assume a deliberative profile and express their considered,
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So much for making the legislature inclusive. But what about ensur-
ing inclusiveness in the administrative and judicial arms of govern-
ment? This is not the place to discuss how far officials in these areas
should be popularly elected and how far appointed: that is, appointed
by parliament or by bodies appointed by parliament. But itis clear that
popular election can only play a small part, and it is equally clear that
could it play a larger part, that would not be desirable. Administration
and adjudication are primarily governed by legislation, and require
qualities of competence and professionalization that are not going to
be reliably identified under the pressure of popular election. So how
can the administration and the judiciary be inclusive if they are not
elected?

Corresponding to elective representation, one factor that should
make for inclusiveness in these areas—it is not the most important
requirement, as we shall see in 2 moment—is a certain minimum of
statistical representation for the major stakeholder groupings.
Consistently with requiring a body like a jury to be deliberative, mak-
ing its decision on the basis of considerations as to whether the defen-
dant is guilty beyond reasonable doubt, we naturally want it to
represent a variety of different community backgrounds, including
backgrounds that are shared, and backgrounds that are unshared, by
the defendant. The reason is manifest. We recognize that even if a
socially unrepresentative jury does its deliberative job as conscien-
tiously as possible, it may not fully understand all the relevant factors,
not being capable of reaching across certain divides; and we recognize
that even if it does achieve such understanding, it may not have the
same credibility in the community at large as a more representative
body. If the people in a community are to believe that their interests
and ideas will be fully understood and respected, in the event of their
coming before a criminal court, or in the event of someone who
offends against them coming before the court, they need to know that
the jury that looks at the case will not be stacked against them: it will
not be controlled by those who in one way or another are not of their

kind.

detached judgement on what is for the best overall (See Coleman and Ferejohn 1986;
Cohen 1986; Brennan and Pettit 1990). It might be good for republican purposes if people
did vote in such a judgement-based way—it would provide an extra guard against the dom-
ination of minorities—and indeed there is some evidence that that is what they do in con-
siderable measure (Kinder and Kiewiet 1979; 1981). But even if people vote for their
representatives on the most self-regarding of grounds, the model that we have described
can still work reasonably well. Nowhere in the description of the model do we presuppose
that ordinary electors have to be public-spirited assessors of different policies and parties.
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What holds of a body like the jury holds equally of every institution
associated with the administrative and judicial arms of government.
Even if the people who exercise administrative and judicial functions
are not elected to the offices they discharge, it is important for repub-
lican purposes that they are not statistically unrepresentative in regard
to major social groupings. It is important that they are not statistically
dominated, for example, by the members of one religion, one gender,
one class, or one ethnicity. Let the administration or the judiciary
become statistically unrepresentative of major stakeholders and there
is no longer a guarantee that members of unrepresented groups can
make their voices heard in appropriate circles.

I have been discussing the requirements of inclusion that are neces-
sary if people are to have a voice with which to contest public
decisions. I have mentioned that inclusion will require elective repre-
sentation in the legislature and statistical representation of major
groupings in the administration and judiciary. But being included,
having an audible voice, does not just reduce to being satisfactorily
represented. What is even more important, especially with the admin-
istration and judiciary, is that there is room for you and those of the
relevant kind to protest to the representative bodies in question, in the
event of your believing that things have not been properly done. You
must be able to complain and appeal; you must be able to state a griev-
ance and demand satisfaction.

There are many channels whereby this aspect of inclusion can be
realized. They include the opportunity of writing to your Member of
Parliament, the capacity to require an ombudsman to make an inquiry,
the right to appeal against a judicial decision to a higher court, and less
formal entitlements such as those involved in rights of association,
protest, and demonstration. As with most of the measures canvassed
in the discussion, it is difficult to say anything in assessment of these
measures independently of empirical realities. But we can make one
observation with some degree of confidence. This is that the channels
of contestation will be more effective to the extent that there are social
movements, such as the green movement, or the women’s movement,
or the consumer movement, to which you can take your complaint in
the first instance. Such movements should help to keep the channels of
complaint free of noise, since they can serve as an initial clearing-house
where complaints are sifted and consolidated. And such movements
can be very effective in pressing those complaints that they do take up,
since they command an audibility which individual citizens cannot
hope to match. We return to the importance of such social movements
in the final chapter.
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Before leaving this discussion of what inclusive democracy requires,
there is one last and very important point to make. Perhaps the great-
est problem with making any democratic system of government truly
inclusive comes of the fact that politicians need funds in order to win
election, and that they and the parties they form have to depend on
certain individuals and companies to finance their activities. Such
dependency is bound to leave the politicians particularly alert to the
interests of their financial supporters, and it means that, however for-
mally satisfactory, the parliament and the government are going to
cease to be substantively inclusive. Those who fund politicians and
political parties can expect to have a greater voice in government than
those who do not; those who do not contribute, or who have nothing
to contribute, do not have the same chance of having their interests
and ideas properly represented in the corridors of power.

What to do in order to guard against this problem? There is no easy
solution, but it is clear where policy researchers should be looking.
The questions that have to be investigated are issues like the following.
Is there a way of limiting private campaign contributions and of
making allowable contributions effectively public? Is there a way of
publicly funding political candidates, say on the basis of their past per-
formance, the performance of their party, or the degree of community
support that they can demonstrate? Is there a way of enabling citizens
to direct a limited portion of the tax they pay, or of a state allowance
due them, to the party of their choice? And finally, is there a means of
banning or limiting political advertising, given that such advertising is
particularly costly and not particularly desirable: as we well know, it
easily reduces political debate to a Punch and Judy farce (Sunstein
19934)?

The problem of controlling the influence of the economically pow-
erful on politicians, and more generally on government, is at once an
age-old issue—it led some traditional republicans to propose severe
limits on individual wealth—and a pressing contemporary problem. It
comes up most strikingly in relation to campaign funds, but of course
it also has a presence elsewhere. Economically powerful individuals
and corporations can gain a special voice in the halls of government,
for example, not just as a result of providing party funds, but also by
virtue of the fact that their initiatives—say, initiatives in the location of
industry—can have a dramatic effect on the fortunes of government.
One of the greatest challenges for republican research must be to iden-
tify measures for effectively separating the worlds of government and
business.
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A forum for contestation: the responsive republic

I come finally to the third precondition that must be fulfilled if a polity
is to realize the condition of contestability and to be democratic in the
contestatory sense. If the polity is deliberative, then there will be a
basis for citizens to contest any public decision, be it legislative,
administrative, or judicial. And if the polity is inclusive, then there will
be a voice available to people in every part of the community for
expressing their contestations. The third precondition of contestabil-
ity is that people must not only be assured of a basis and a voice for
contestation, they must also be guaranteed a forum where the contes-
tations they make can receive a proper hearing. The polity must be
deliberative and inclusive, for sure, but equally clearly it must also be
responsive.

This third precondition raises two broad questions. First, what pro-
cedures are sufficient to guarantee that people get a proper hearing for
the contestations they raise? And second, what outcomes are likely to
satisfy those who make such contestations? I shall consider these in
turn.

When we think of a group of people getting a hearing for some chal-
lenge to public decision-making, then the image that suggests itself is
that of popular movement, widespread controversy and debate, and
progressive, legislative ad)ustment We think of the hearing given in
recent years to the women’s movement, the green movement, the gay
rights movement, and the movements in assertion of the claims of
ethnic minorities and indigenous peoples. This image is not inappro-
priate. It is absolutely necessary in a contestatory democracy that peo-
ple should be able to coalesce around group identities that were
previously suppressed, for example, or espouse various causes that
were not previously salient, and that they should have the opportunity
to bring public opinion and political life around to their point of view.
Any democracy that is going to serve republican purposes has to be
able to give a hearing to evolving allegiances and commitments; it has
to be open to deep and wide-ranging transformations.

But while this image has a central place in the picture of a respon-
sive republic, it is important to recognize that there should also be
other, less heroic procedures available for giving a hearing to contesta-
tion. Thus there should be such procedures available in order to ensure
a hearing for more or less routine contestations of administrative and
judicial decisions. There should be procedures that ensure, for exam-
ple, that the bureaucracy or the police or the courts cannot ignore cer-
tain challenges that are raised against them. Such bodies should be
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required to answer for how they behave, at least in response to com-
plaints that have passed an initial clearing and at least up to a certain
level of appeal. There is no possibility of systematically ensuring such
a hearing if the only procedures available involve the tumult of infor-
mal, popular protest.

But the need to have more formal and more routinized procedures
is not just based on the infeasibility of frequent recourse to heroic
debates. There are a variety of contestations where popular debate
would give the worst possible sort of hearing to the complaints
involved. In these cases, the requirement of contestatory democracy is
that the complaints should be depoliticized and should be heard away
from the tumult of popular discussion and away, even, from the
theatre of parliamentary debate. In such instances, democracy requires
recourse to the relative quiet of the parliamentary, cross-party com-
mittee, or the formal bureaucratic inquiry, or the standing appeals
board, or the quasi-judicial tribunal, or the autonomous, professional-
ized body. It is only in that sort of quiet—it is only when political
voices have been gagged (Holmes 1988)—that the contestations in
question can receive a decent hearing.

This lesson has been learned in relation to at least some issues: wit-
ness the independence usually enjoyed, for example, by central
banks. But it has not been learned on nearly enough fronts, and a
republican philosophy would call for a radical examination of current
practice. Consider what often happens, for example, in the area of
crime. It is common wisdom among criminologists that heavy and
strict sentencing options do not serve the community well in reduc-
ing crime levels; on the contrary, they may ensure that offenders con-
stitute themselves as a class apart and establish effective networks and
groupings (Braithwaite 1989). But, despite a rash of contestation to
criminal-justice practice, there has been little or no movement away
from such sentencing patterns in recent years; on the contrary, politi-
cians in many countries have been pushing for ever more severe poli-
cies.

One plausible reason for this is that challenges to criminal-justice
practice are generally heard in a public, politicized forum, with a vari-
ety of bad effects. When those convicted in the courts are harshly dealt
with, and locked away for a lengthy period, then there is little or no
possibility of a scandal in that forum. But when those convicted are
treated leniently, or when those in prison are given remission for good
behaviour, or are allowed out on parole, then there is always a possi-
bility of scandal and always a possibility of public opinion being acti-
vated. Let one such person commit another crime, in particular a crime
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that has lurid aspects, and there is every chance that the press will seize
on the fact, that there will be public outrage, and that the government
will be called upon to put an end to the leniency in question.

Under the pattern described, failures on the side of harshness are
unsanctioned by public opinion, while failures on the side of
leniency—even a few failures among thousands of cases—are liable to
attract an enormous public response. The false positives of excessive
punishment are neither detected nor deplored; the false negatives of
lenient punishment are blazoned abroad and are denounced in every
corner (see Macdonagh 1958 and Pettit 1992). And this unbalanced
pattern of triggering controls is exacerbated by the fact that the politi-
cians who are called upon to respond to any outrage are expected to
manifest concern in a manner that can communicate itself in the news-
paper headline or in the television sound-bite. They will give little
satisfaction, then, if they talk of long-term policies and the good
effects of leniency on recidivism rates. They will be tempted to speak
the more vivid body language of concern by sounding tough on crime
and by calhng for the ever harsher treatment of criminals.

If there is a solution to this sort of problem, if a republican demo-
cracy can hope to provide a better hearing for the persuasive challenges
that have been brought against criminal-justice practice, that requires
resort to a very different sort of hearing from that which those chal-
lenges currently receive. It would be silly of me to try to draft an alter-
native institution for hearing the challenges, but this much at least is
clear: if criminal-justice practice is not to continue on its present, dom-
inating pattern, then the responses that shape the practice must be
decided by autonomous, professionally informed bodies that are not
exposed to the glare and the pressure of public debate; the responses
must be determined in a depoliticized way. In a case like this, contes-
tatory democracy requires that the demos, and the legislative repre-
sentatives of the demos, generally tie their hands and gag their
mouths.

I have been discussing the question of what procedures should be in
place for hearing the contestations that will be brought under a delib-
erative, inclusive democracy. A second question bears on the sorts of
outcome that such hearings must deliver if the responses are to be sat-
isfactory: that is, if they are to establish that government does not
dominate the contesting parties.

A response will always be satisfactory, of course, if it supports the
contestation and requires the public body to alter its decision and per-
haps provide some compensation. It is in the nature of things, how-
ever, that not every contestation can be satisfied. And so the question
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is how the contesting party can still be assured that they, or those for
whom they speak, are not subject to an arbitrary authority and are not
dominated by government.

There are two reasons why a contestation may not be satisfied. The
first is that it represents—understandably represents—the self-interest
of the contesting individual or group, and that the judgement made is
that the common interest requires the frustration of that particular
party. Consider the appeal by someone convicted of an offence against
the conviction or against the sentence; or consider the appeal by a
group of local residents against having a road or an airport located in
their area. In such a case, it is clearly possible for a contesting party to
be confident of enjoying freedom as non-domination even when the
judgement goes against them. All that is necessary 1s that they be
assured that the judgement is made according to their ideas about
proper procedures and that it is dictated, ultimately, by an interest that
they share with others: an interest in the order secured by the crimi-
nal-justice system or an interest in the possibilities of travel realized by
roads and airports. They may bitterly regret the fact that the judge-
ment disadvantages them, but under the assurance described they can
look on that disadvantage as a misfortune on a par with a natural acci-
dent; they do not have to see it as a token of domination by the state
or by other groups within the state.

The second reason why a contestation may not be satisfied is that it
represents, not the self-interest of the party in question, but a minor-
ity judgement as to what is in the common interest. This is a tricky case
in which to try and ensure that the judgement does not present itself
to the disappointed individual or group as a token of domination. It
comes In two variants, one easier to resolve, the other harder.

In the easier variant, the issue is not of the greatest personal or cul-
tural import to the party in question. The contestation may be about
whether to subsidize private schooling, whether to build a transport
system around road or rail, or whether to allow the continued growth
of existing cities. The disappointed party in a contestation like this
should be able to recognize that reasonable people differ on the mat-
ter in question. And so, under an appropriate institutional setting,
such a party may be capable of assurance that the judgement against
them materializes via procedures of which they approve—in aware-
ness, for example, of the considerations that they themselves regard as
persuasive—and that it represents a genuine attempt to determine the
common interest. If they are assured of this—if the way things are
done allows them to be assured of it—then they can accept the judge-
ment without any sense of suffering domination.
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This observation is borne out by empirical research. Tyler and
Mitchell (1994: 746) summarize a review of relevant studies as follows:

research indicates that the key factor affecting the perceived legitimacy of
authorities is procedural fairness. Procedural judgments have been found to
be more important than either outcome favorabilitcy—whether the person
won or lost—or judgments about outcome fairness

(see too Lind and Tyler 1988). One of the most difficult issues in con-
temporary democracy concerns the legalization of abortion on
demand. And here these researchers found, in support of the studies
summarized, that US citizens regard the Supreme Court as legitimate
in its handling of abortion decisions, and defer to those decisions, in a
measure that is mainly determined by whether they think that the
decision-making procedures followed by the Court were fair.
‘Institutional legitimacy is more important than is agreement with
either past Court decisions in general or past Court decisions about
the specific issue of abortion’ (Tyler and Mitchell 1994: 789).

But suppose, to move to the difficult variant of our second case, that
the contestation in question is of really pressing import, personal or
cultural. The issue may have to do with whether a person will or will
not be forced to do something that is offensive on religious grounds,
or something that goes against a deep conviction of conscience. Or it
may have to do with whether to recognize the traditional law of an
indigenous population or whether to introduce an institutional
arrangement that is passionately desired, say, among homosexual men
or women. How can the disappointed party feel that they are not
dominated in such a situation?

Let us assume, as a worst-case scenario, that the disappointed indi-
vidual and group really cannot view the judgement against them as
anything other than an exercise of arbitrary power. From their point
of view, the judgement given on their contestation supports a form of
interference that is not dictated, at any level, by an interest that they
share in common with others; or if the interference is dictated by such
a common interest, it is not directed by procedures which they can
accept. What can be done to make government non-dominating in
relation to such individuals and groups?

At the limit, the ideal of non-domination may require in relevant
cases that the group are allowed to secede from the state, establishing
a separate territory or at least a separate jurisdiction; that possibility
has to be kept firmly on the horizon. But secession is not always pos-
sible and not always desirable overall, even from the point of view of
the seceding parties. Thus it is important to register that, short of the
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secessionary limit, it may still be possible to boost the freedom as non-
domination of radical dissenters. The measures that can help to achieve
this result may be described, in an umbrella term, as measures of con-
scientious, procedural objection.

There should be room in any republican society for dissenting indi-
viduals and groups to claim a special treatment under the law. The spe-
cial treatment allowed should not create the possibility of some
individuals exploiting others—and thereby interfering on an arbitrary
basis with them—through being able to escape the burdens of a sys-
tem of coercion from which they continue to benefit. But there are a
variety of ways in which individuals or groups might receive special
treatment, on the basis of conscientious procedural objection, without
looking for such an exploitative benefit. Think of the arrangements
that are often canvassed by indigenous peoples in postcolonial soci-
eties. Think of the accommodations made to cater in the United States
for religious groups like the Amish. Or think about the rules under
which those who object to military service have been allowed to serve
in other capacities instead. As so often before, I can only gesture here
at possibilities that need careful empirical investigation. But it is clear
that there are possibilities out there to be investigated, and that repub-
lican policy-making should make their investigation a matter of the
greatest importarnce.

The emerging conception of democracy

We saw in the first part of this chapter that a non-dominating, repub-
lican government is bound to operate in accordance with constitu-
tionalist constraints that help insure against the manipulation of
political instrumentalities by sectional interests. But we have seen in
the second part of the chapter that under any system of government,
no matter how constitutionalist and non-manipulable, there are going
to be sites at which public authorities make decisions and exercise
power. And we have argued that if such decision-making is not to
jeopardize people’s freedom as non-domination, then it must be effec-
tively contestable. Specifically, it must be subject to the constraints of
a contestatory form of democracy: a democracy that follows delibera-
tive patterns of decision-making, that includes all the major voices of
difference within the community, and that responds appropriately to
the contestations raised against it.

Although we discussed constitutionalist constraints, and indeed the
likely aims of a republican state, prior to introducing the notion of a
contestatory democracy, the notion of democracy has an important
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primacy. The account of republican aims, and the account of constitu-
tionalist requirements, is a provisional, theoretically driven story
about the shape that a successful republic is likely to have to take. But
once a contestatory democracy is in place, then of course everything is
up for grabs. If the operation of that democracy leads to the emergence
of different aims from those that we outlined, or if it forces a rethink-
ing of constitutionalist constraints, then it is obviously the dictates of
that democratic process that should prevail. Again, if the operation of
that democracy occasions a restructuring of the paths of contestation
itself, then again the democratic process must prevail.

No text and no tradition is more important than the precipitates of
the local democratic process. If the institutions that are selected under
the development of that process are ruled out by reference to such an
impersonal authority, then the polity is not effectively tracking peo-
ple’s interests and ideas. The claim that the democratic process is the
last court of appeal, of course, has a very different resonance here from
that which it might have in populist circles; the process envisaged is
essentially one of contestation, after all, not one that necessarily
involves majority decision-making. There is no suggestion that the
people in some collective incarnation, or via some collective represen-
tation, are voluntaristically supreme. Under the contestatory image,
the democratic process is designed to let the requirements of reason
materialize and impose themselves; it is not a process that gives any
particular place to will.

How far does the emerging conception of a contestatory democracy
fit with the received republican tradition? The republican tradition, at
least in the form it assumed in the English-speaking world, tended to
lay great stress, as we have seen, on the fact that certain laws were tried
and tested over a long history of challenge: they were part of an
ancient and venerable constitution of freedom. “The law that the
friends of liberty trusted to protect liberty’, as one commentator puts
it, “was not a code of substantive rules or guiding principles. It was,
rather, restraint upon arbitrary power— the old law, the folk law, the
good law, the customary law of the community’ (Reid 1988: 63).

This emphasis on the attractions of well-tested, long-tested law
makes sense in terms of our conception of democracy. For what is
important under that conception is precisely that democracy provides
an environment for the selection of laws which ensures that survivors
are generally satisfactory; to the extent that survivors have proved
capable of withstanding the contestations made against them, they
may be presumed to answer to the interests and ideas of people at
large. The main contrast between the conception of democracy in
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which the central notion is contestability and the standard, consent-
centred conceptions is precisely that ours relies on a process of selec-
tion whereas those conceptions rely on a process of design. And the
ancient-constitution idea makes contact with this selectional aspect of
the contestatory approach.

But the contestatory approach also has a further anchorage in the
republican tradition. John Locke (1965) is well known as a thinker
who put considerable emphasis on the notion of contract and consent
as a basis of government. But Locke introduced a second legal
metaphor in characterizing government, arguing that, while govern-
ment had a contractual aspect, it also had the aspect of a trust that the
rulers were required to discharge on behalf of the people (Finn 1993).
This idea had an important influence on the commonwealthman way
of thinking, surfacing, for example, in Tom Paine’s (1989: 168) com-
ment that what is arbitrary about monarchy is that an individual holds
power ‘in the exercise of which, himself, and not the res-publica, is the
object’ (cf. Sydney 1996: 199-200). ‘Republican government’, Paine
argued, ‘is no other than government established and conducted for
the interest of the public as well individually as collectively.’

The idea that government is a sort of legal trust—the idea that gov-
ernment is 2 more or less well-defined brief to which the rulers have to
remain faithful—goes with the further idea that the people are entitled
to challenge the government about how far and how well it is dis-
charging that trust. And at the limit it goes with the idea, explicitly
defended by Locke (1965) and the commonwealthmen, that if the gov-
ernment fails to do its job, then the people have the right to resist and
overthrow it. This line of thought clearly belongs with the contesta-
tory image of what democracy is about, and it shows that that image
is not foreign to the republican tradition. It offers a picture of where
the sovereignty of the people lies—not in electoral authorization but
in the right of resistance (Pasquino 1996)—that fits naturally within
the contestatory vision.

The contrast with interest-group pluralism

The contestatory conception of democracy marks a decisive rupture
with some established ways of thlnkmg It breaks with any notion of
democracy that would consecrate majority opinion, whatever the
terms in which majority views are celebrated. It offers a particularly
stark contrast to the interest-group pluralism that Cass Sunstein
(1993a) has so effectively criticized, and I would like to conclude by
considering it against the foil of that pluralist image.
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The contestatory republic would foreground reason, in the sense of
requiring public decision-makers to make their decisions, and to make
them transparently, on the basis of certain neutral considerations. The
interest-group paradigm would background, not foreground, reason.
It would argue that the best way to organize things in public life is to
have a framework which means that things will happen according to
reason—in particular, things will happen so as to produce maximum
preference satisfaction—if people within that framework each look
only to the furthering of their own interests.

The paradigm starts from the invisible hand which economists have
lauded for two hundred years. In the free market, so it is argued, the
fact that buyers look for goods on the best terms available and the fact
that sellers try to undercut competitors in the search for buyers—the
fact, in short, that buyers and sellers each behave in an utterly self-
regarding way—means, as by a beneficent, invisible hand, that goods
generally become available at the competitive price: at the lowest price
that is consistent with the sellers staying in business. The free market
is a framework that does the work of reason in generating a result that
is for the best overall, and in generating that result despite the fact—
indeed, as a result of the fact—that agents within the framework each
seek only their own ends.

The interest-group paradigm suggests that under an appropriate
framework, the same sort of magic can be realized in politics as in eco-
nomics. Think of the state as providing goods and services like law and
order, external defence, public health, and other things that are not
provided in the market. How are we to arrange things so that the con-
sumers of such services—the citizens—are to achieve the highest level
of preference satisfaction? How are we to achieve the ends, as they are
taken to be, of reason? The interest-group idea is that we should
design a framework of election, appointment, and decision-making—
often it is imagined that we already have one—which ensures that if
people behave like good self-seeking consumers, and if officials behave
like good consumer-focused providers, then the outcome will be the
highest possible level of preference satisfaction. Let citizens vote for
the candidates and the policies which promise to satisfy their personal
interests best. Let legislators vote for the policies that will give them
the best chance of re-election. And let government and judicial
officials act in the manner that best answers to the legislative or per-
haps popular will that keeps them in office. In an appropriate frame-
work of election and appointment, so it is suggested, the result will be
that the citizens enjoy a greater level of preference satisfaction—or the
same level with greater assurance—than they could expect under any
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alternative regime: in particular, under any republican regime (see
Truman 1951; Dahl 1956; Stigler 1971).

While it has attained the status of a near-orthodoxy only in this cen-
tury, the interest-group or invisible-hand way of thinking about poli-
tics was first sharply articulated by Bernard Mandeville (1924) in the
early eighteenth century when he argued, contrary to republican
orthodoxy, that private vice was to the public benefit (Hayek 1978: ch.
15). The way to get the best public results was not to have the citizens
and the people internalize the common good and deliberate about how
they could individually promote it; rather it was to encourage people
cach to seck the best for themselves and to rely on the social frame-
work to ensure that this would lead, however indirectly, to the maxi-
mization of that good. Adam Smith built on Mandeville’s ideas in the
course of developing his economic views, and explicitly introduced
the term ‘invisible hand’ into the literature (Smith 1982: 184-5). While
he was in other ways of a republican cast of mind (Winch 1978), and
while he was anxious to distance himself from Mandeville’s attitudes,
he may have done more than anyone else to bolster this way of think-
ing about politics. With the idea of the invisible hand in prominent cir-
culation, it was inevitable that sooner or later people would think of
using it to conceptualize politics as well as economics.

There are many questions—surprisingly many questions—that can
be raised about how far the interest-group picture is capable of real-
ization. There are questions about how far we can expect even self-
seeking individuals to vote their interests in electoral outcomes, given
that the chance of affecting that outcome is negligible, and that there
are other, ‘expressive’ interests that voting can serve (Brennan and
Lomasky 1993); there are questions about how far we can expect any
voting system that is capable of coping with the different possible
profiles of preferences to satisfy plausible constraints (Arrow 1963);
and there are questions about how far we can expect public officials,
elected and unelected, not to avail themselves of opportunities to sat-
isfy pressures that are inappropriate under the pluralist picture
(McLean 1987). But those questions apart, the republican perspective
gives us an independent reason to reject the interest-group ideal.

However desirable maximizing overall preference satisfaction may
seem, the invisible-hand way of seeking to achieve that end would
mean that individuals were exposed on a variety of fronts to the spec-
tre of arbitrary power. If I consider public officials and find in them a
determination to do whatever will keep them in office, regardless of
the considerations of non-domination that I or others can raise against
their conduct—‘Never mind your arguments; we have the numbers’—
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then I must see them as people who hold a degree of arbitrary power
over me. If I examine the courts and find a commitment to interpret-
ing the law without regard to the telos of the constitution in establish-
ing impartial government—with regard only to majority will, as
available in the pubic record—then insofar as the majority will can dis-
advantage me and my ilk I must see the courts as means whereby I am
left at the mercy of that will. And so on.

The backgrounding of reason which interest-group pluralism
would recommend, therefore, is inherently inimical to the goal of
promoting freedom as non-domination. Even if the preference-
satisfaction way of reading reason’s needs were not questionable, it
should be clear that republicans are bound to hold out against the way
in which such pluralism wants to have self-seeking or ‘naked’ prefer-
ence (Sunstein 19934: 25) become the motor of political life. To make
naked preference into the motor of social life is to expose all weakly
placed individuals to the naked preferences of the stronger: to make
them hostage to whatever ill the stronger would do to them. Nothing
could be further from the republican ideal. In arguing for the fore-
grounding of reason, the republican conception of a contestatory
democracy sets its face squarely against the pluralist idea. That para-
digm is anathema.

Do republicans have to oppose the free market as, by this argument,
they have to oppose the proposal that would organize politics on mar-
ket lines? No, they don’t. It is true that in the free market, as theorized
by economists, individuals face one another as the bearers of naked
preferences and try each to do as well as they can in satisfying those
preferences. But short of great differences of bargaining power, this
arrangement does not mean that anyone is exposed to the possibility
of arbitrary interference by any other or any group of others. One
seller may be able to interfere with another by undercutting the other’s
prlce, but the second should be free, above the level of the competltlve
price, to undercut that price in turn; thus there is no question of per-
manent exposure to interference by another. The problems of major-
ity preference formation that plague the political arena need not have
analogues in the market, and so I do not find here the same possibili-
ties of domination to which pluralist politics would give rise. The ideal
of a contestatory democracy is revisionary, but not so revisionary as to
be hostile to every form of market arrangement.



CHAPTER 7

Checking the Republic

In discussing republican institutions up to this point, I have concen-
trated on what aims the republican state should espouse and on what
forms it should instantiate. I have tried to identify the things that a
republican state should try to do in order to counter the domination
that can go with private dominium. And I have attempted to spell out
the measures that it should adopt in order to reduce the presence of
arbitrary will in its own coercive arrangements and so to guard against
domination by state imperium.

But these recommendations, for all I have said, may only have the
character of an unattainable wish-list. Perhaps only creatures of an
unattainable cast of mind—god-like creatures, machine-like creatures,
or whatever—could sustain the republican regime described. Perhaps
only such subjects would be able to identify effectively with repub-
lican aims and reliably to avoid the abuse of republican forms: the con-
straints of constitutionalism and democracy notwithstanding, such
abuse is always going to be possible. Perhaps the regime would not be
proof, in other words, against the vagaries of ordinary human nature.
Who is to say that human beings have the capacity to sustain the pat-
terns of behaviour required for the emergence and stabilization of
such a state? Who is to say that the republic I have sketched is a feasi-
ble ideal?

This issue of feasibility might be discussed in relation to citizens in
general or in relation to the narrower constituency of those citizens
who occupy positions of authority. But I shall assume that citizens in
general can be adequately motivated by the sanctions of the law, given
a modicum of the civic virtue described in the next chapter. I shall con-
centrate here on the feasibility of our republican proposals in relation
only to those in power. The question is whether we have reliable
reason to think that those who hold office under the republic will
behave in the manner that our proposals suppose. Can we really
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expect republican authorities to conform in a stable or reliable way
to the patterns required for the promotion of freedom as non-
domination? Can we really expect them to act in the manner that is
needed for the advancement of republican aims and the preservation of
republican forms?

Even this question, however, is not unambiguous. One issue, sur-
prisingly enough, is whether we can expect compliance among moral-
istic authorities who zealously embrace the republican ideal. And
another issue is whether we can expect compliance among those, on
the contrary, who fail to embrace the ideal fully. The first is a question
of the moral feasibility of republicanism, the second is a question of its
psychological feasibility. I concentrate in the remainder of this chap-
ter on the second, psychological question, and I should say a little here
on the moral issue.

Republicanism is a consequentialist doctrine which assigns to gov-
ernment, in particular to governmental authorities, the task of pro-
moting freedom as non-domination. But suppose that the authorities
endorse this goal in a zealous, committed manner. Does that not raise
the problem that they may seek in the name of the republican goal to
breach the very forms that we, as system designers, think that the goal
requires (Lyons 1982)? Does it not mean that they may often be
motivated to take the law into their own hands—to dirty their hands
{Coady 1993)—and to advance republican ends by non-republican
means? It is often said that a utilitarian sheriff who is committed to
promoting overall happiness might be required to frame an innocent
person in order to avoid the worse consequences associated with a riot
(McCloskey 1963). Is there not a parallel reason for thinking that
republican officials who are committed to promoting overall non-
domination will be subject to similar rule-breaking requirements? It
would be a very serious problem if republicanism was morally infea-
sible in this way, for it would undermine the capacity of constitutional
and institutional designers—ultimately it would undermine the capa-
city of a people—to plan for the effects they want to achieve.

Whatever is to be said of the utilitarian goal of overall happiness,
however, the republican goal of freedom as non-domination does not
raise a serious problem of moral infeasibility (Braithwaite and Pettit
1990: 71-8). People enjoy freedom as non-domination to the extent
that no other is in a position to interfere on an arbitrary basis in their
lives. The zealous agents who break faith with an assigned brief in
order to promote non-domination assume and achieve resources of
arbitrary power, for they behave in a way that gives their own unchal-
lenged judgement sway over others. And this assumption of resources
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affects, not just the non-domination of those affected in this or that
case, but the non-domination of most of the society; zealous agents set
themselves up over all, not just over some. If certain agents think that
they can maximize non-domination by transgressing the obligations
of their brief, then, they are almost certain to be mistaken. Whatever
non-domination they hope to bring about by departing from their
brief, it is unlikely to be greater than the massive domination they
thereby perpetrate over the population in general.

Against this, it may be objected that the sort of domination that offi-
cial agents exercise over me and my like in virtue of covertly interfer-
ing with someone else is not itself harmful, so long as we remain
unaware of the fact of being dominated. The agents may have reason
to think, therefore, that it will be worth their while interfering if the
chances of the interference becoming recognized are sufficiently small.
I reply that no agent will ever be certain of not being caught out, and
that the cost of being caught out is so enormous that, still, there is very
unlikely to be a case for transgression sufficient to move a zealous
agent. The cost of being caught out is that someone else will come to
see that their lives are subject to the more or less arbitrary interference,
not just of the agent in question, but of any other official agent: and, if
someone else, then everyone else, since anyone who detects transgres-
sion is more than likely to make it public.

What if the chance of being caught out is really very small indeed?
Why shouldn’t a zealous agent conclude that however great the cost of
being apprehended, the improbability is such that he or she should
bend the law in this case: bend the law, for example, as in covering up
the offences of an important public personage, and seeking thereby to
advance the interests of the country? There may be the very excep-
tional circumstances where zealotry is pardonable—pardonable and
perhaps even commendable—but a very serious consideration argues
against there being many. This is that the more unlikely it is that an
agent will be apprehended, the clearer it will be to people at large that
this case is an acid test of whether they are living under a proper rule
of law or under the arbitrary sway of officials who put themselves, out
of whatever high motives, above that law. Let apprehension be likely
and people may well reckon that the errant official just nodded. Let
apprehension be unlikely and they will all the more certainly think
that the errant official typifies a general, dominating frame of mind.

Short of catastrophic circumstances, then, there is unhkely to be any
serious reason why a zealous agent should be tempted in the name of
non-domination to break with the very rules of behaviour—the
republican forms of government—that are designed to promote it. The
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considerations I have raised show that, given the power of official
agents, and given their potential for domination, there is every reason
why zealous agents should want to go out of their way to show peo-
ple at large that there is no possibility of their taking the goal of non-
domination into their own hands. There is every reason why they
should look for institutional means of making it salient and credible
that they are pre-committed to sticking with their brief, and to stick-
ing with their brief even in cases where there is a prima facie case for
zealous opportunism. There is every reason why they should want to
make it salient and credible that their hands are tied: that they are
agents with little or no independent discretion.

So much for the issue, as [ described it, of moral feasibility. There is
nothing about the republican goal, so it transpires, that would make it
difficult to establish and stabilize republican institutions among
moralistic agents who zealously internalize it. But the more important
issue is that of psychological feasibility, not moral feasibility, and I
turn to that in the remainder of the chapter. The question is whether
the realization of republican institutions would place an impossible
strain on the psychological capacities of ordinary, non-moralistic
agents. In particular, the question is whether we can really expect such
agents to carry out the functions that will be accorded to them if they
occupy positions of authority within a republican state. Can we iden-
tify measures that promise to keep potentially wayward officials in
line?

As in discussing earlier institutional proposals, I shall draw atten-
tion throughout the chapter to the linkages between the measures
explored here and the views maintained, broadly speaking, within the
republican tradition. But I should emphasize that the aim of the chap-
ter is not to describe the republican heritage of ideas, and not to try to
vindicate it. The aim is to look at how we may best hope to stabilize a
republican regime—or indeed any similar, non-minimal dispensa-
tion—in the light of contemporary regulatory theory. If it turns
out that this enterprise often connects with the republican tradition,
then that is a happy result, but not a result that is sought in its own
right.!

! This chapter draws on ideas in Pettit (19965), but with some changes. The two most
important are: first, that I now equate measures for screening out options with sanctions:
this affects the interpretation of the deviant-centred and complier-centred strategies of reg-
ulation that I go on to distinguish; and second, that I here recognize that certain sanctions
which the deviant-centred strategy may deploy do not impose a knavish assumption on the
agents regulated: they can be, as I say, neutrally motivated.
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I. The regulatory challenge

If the ideal republic that we have described is not likely to be a feasible
or stable dispensation, then it may be a big mistake to try to introduce
it in the first place. For those who are given power under the republic
may prove, on its decay or transformation, to be worse tyrants than
any that might otherwise have emerged. The problem of stabilizing the
republic, stabilizing the sort of ideal described in the last chapter, is
one of the age-old themes in the tradition (Pocock 1975). And no
wonder. To set up an unstable repubhc a republic that is sensitive to
the smallest fall from grace among its rulers, might be just to pave the
path towards despotism.

The challenge, then, is to identify devices whereby we might make
the republic a resilient or stable phenomenon: an institution which is
fit to survive the worst that nature and culture can confront it with. Or
if not fit to survive the very worst possible—after all, as we shall see,
such a regime might not be very attractive—at least fit to survive the
worst that stands a reasonable chance of materializing. But what is
the worst that stands a reasonable chance of materializing? The answer
we give to this question depends on the view that we take of human
nature, and in particular of the capacity of human beings to abuse
power.

The republican tradition has always taken a pessimistic view of the
corruptibility of human beings in positions of power, while being rel-
atively optimistic about human nature as such. It generally down-
played the Augustinian fear of an inherently wayward people who
require strong leadership if anarchy is to be avoided. But it enthusias-
tically countenanced the Ciceronian spectre of a corruptible leader-
ship which requires careful containment if there is not to be tyranny
or despotism (Bradshaw 1991: 117-18). As Richard Price (1991: 30)
put it, “There is nothing that requires more to be watched than power’.
The view was, in Machiavelli’s words (1965: 201), that the law-giver
has to make pessimistic assumptions about people in positions of
power: viz. ‘that they are always going to act according to the wicked-
ness of their spirits whenever they have free scope’.

There are two different interpretations of what this sort of assump-
tion means. One is that people in power are inevitably corrupt: that is,
in republican terms, that such people inevitably make their decisions
by reference not to considerations of the common good but rather to
more sectional or private concerns. This attitude represents a general
cynicism about people, in particular about those individuals who seek
and get power. The other interpretation is that people in power are not
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inevitably corrupt but are inherently corrupuble: while they may
actually make their decisions on a proper, impartial basis, they cannot
be relied upon to continue to do so if there are no blocks or checks on
the abuse of their power. This attitude is not so much a cynicism about
those who happen to have power as a realism about what power can
do to anyone who gets it. Consider the ring of Gyges, which would
render a person invisible and enable them to do ill with absolute
impunity. The idea on this second interpretation is that, as few of us
would be able to resist the temptation to misuse the ring, so few peo-
ple will be able to resist the opportunity to abuse power. Those in
power may not be corrupt, but they are always corruptible.

I find the corruptibility assumption more compelling than the
assumption of actual corruption. I also think that the corruptibility
assumption is the more plausible interpretation of the view generally
adopted within the republican tradition. But those considerations
apart, there is good methodological reason to prefer approaching the
challenge described on the basis of this assumption. It is granted on all
sides that if we design institutions on the best-case assumption that
people in power are all uncorrupt, and perhaps incorruptible, then the
institutions may not work well in face of vice. But it is equally true that
if we design institutions on the worst-case assumption that people are
all corrupt, then the institutions may not work well in face of virtue:
as we shall see later, for example, the institutions may actively serve to
corrupt the uncorrupt! If we design institutions, however, on the
middling-case assumption that people in power are corruptible, then
we shall have to design institutions that work well both for agents who
are not actually corrupt and, as a second line of defence, for agents
who are. It is good to be given reason to cover both eventualities, and
so I propose to conduct the discussion on the basis of this middling-
case assumption.

Assuming that people in power are corruptible, what can we do to
make sure that a republican dispensation is stable or resilient? Can we
rely on education, socialization, professionalization, and the like? Can
we put our trust in the effects of the citizen virtue that we shall be dis-
cussing in the next chapter? We shall get nowhere without such influ-
ences, as I argue in that chapter. But no one can seriously believe that
those influences are sufficient on their own to guard against corrupt-
ibility. In the best-ordered society, with the best-disposed citizens, it
still remains the case that as no one is proof against the ring of Gyges,
so no one is proof against the temptations of unconstrained power.
Thus, even if things are as good as they can be on the virtue front, there
is still more to do in guarding against corruption. Madison makes the
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point in Federalist 10, when discussing the form of corruption that
consists in joining a faction and preferring the faction’s interest to that
of the society as a whole. “The inference to which we are brought is
that the causes of faction cannot be removed and that relief is only to
be sought in the means of controlling its effects’ (Madison ez al. 1987:
123).

The republican tradition has always embraced this conclusion,
however much it may have insisted on the importance of virtue. It has
embraced the need, not just for a republican pattern of law and demo-
cracy, but for a regime of checks and balances, as they came to be
called. The commonwealthman, John Trenchard, put the point nicely
in discussing constraints on magistrates or rulers.

Only the Checks put upon Magistrates make Nations free; and only the Want
of such Checks makes them Slaves. They are Free, where their Magistrates are
confined within certain Bounds set them by the People, and act by Rules pre-
scribed them by the People: And they are Slaves, where their magistrates
choose their own Rules, and follow their Lust and Humours. (In Reid 1988: 48)

I1. Resources of regulation: sanctions and screens

What devices are available to us as we consider how to reinforce
republican institutions so as to make them proof against the corrupt-
ibility of those in power? Broadly speaking, there are two sorts of con-
trol that we can deploy as we design institutions so as to promote some
overall effect like making them corruptibility-proof. I describe the
first controls as sanctions, the second as screens (Brennan and Pettit
1993; Pettit 1996b).

The most obvious instruments of control are sanctions. Sanctions
operate on the set of options before an agent, making some options
more attractive or less attractive than they would have been had the
sanctions not been in place; they affect the relevant incentives.
Sanctions come in negative and positive forms, as penalties or rewards.
The negative sanction will penalize the agent for the failure to choose
appropriately; the positive sanction will reward the agent for the
appropriate choice. It is almost invariably assumed, of course, that
sanctions are based on self-interest, so that it is the person themselves
and not someone else—even someone they care for—who is penalized
or rewarded. I go along with this assumption, as any other sort of
sanctioning would be anathema to the cause of non-domination.

When we impose or increase a sanction for a certain form of behav-
iour, one or both of two things may be involved. We may increase the
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actual penalty or reward for that behaviour. Or we may take steps to
increase the likelihood that any instances of the behaviour will be
detected and the appropriate penalty or reward delivered. In each of
these initiatives we increase the expected penalty or reward for the
behaviour. In the one case the expected penalty or reward goes up via
an increase in the actual sanction and without any increase in the prob-
ability of detection. In the other case the expected penalty or reward
goes up via an increase in the probability of detection and without any
increase in the actual sanction.

Sanctions in our sense will usually be recognized by the parties
whom they affect, and may be internalized in their deliberations: the
parties may reason that the option supported by the sanctions is the
one to choose, given the reward it brings with it or the penalty it
avoids. But sanctions may also operate without featuring as reasons in
this way, and without even entering into the consciousness of the
agents they affect. Suppose that, as things stand in a certain situation,
agents already have reasons enough—perhaps reasons of virtue—to
choose a particular option but that sanctions are introduced, by what-
ever instrumentality, to support that option. Even if the agents in
question do not become aware of the sanctions, still the sanctions may
operate to make the choice of that option more secure than it would
otherwise have been. They may mean that, were the agents’ actual rea-
sons to shift away from the option, so that agents began to choose oth-
erwise, then the agents would generally become aware of the reward
forgone or the penalty suffered and would be returned to their origi-
nal choice. Thus sanctions may operate to make the choice of a certain
option more secure without figuring explicitly in the agent’s delibera-
tions. They may serve to reinforce a certain form of behaviour even
though they do not help to produce it.

The notion of the sanction is familiar to all of us in social life. But
there is a second sort of control available in institutional design that is
not so commonly recognized. This is the filter, or screen. Sanctions
take agents and options as given, and try to influence choice by chan-
ging the relative desirability of the options for those agents: by affect-
ing their incentives. Screens operate, by contrast, on the set of agents
or options. They are meant to ensure that some agents and not others
will get to make certain choices, or that in certain choices some options
and not others will be available; in other words, they are designed to
affect opportunities rather than incentives.

As sanctions may be negative or positive, serving as penalties or
rewards, so screens may also be negative or positive. They may screen
out certain agents or options or, perhaps more surprisingly, they may
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screen in new agents or options: they may empower individuals who
were previously not involved, giving them an opportunity to act that
they didn’t have before, or they may empower the individuals already
involved in the relevant situation, putting a new option on the list of
alternatives before them.

The screens which operate on individuals will have the effect, under
the ideal institutional design, of recruiting to certain tasks those indi-
viduals who are more likely—perhaps inherently more likely, perhaps
more likely in the context of certain sanctions—to behave in the man-
ner that is socially valued. Appointment and vetting and search proce-
dures, as well as constraints and desiderata on eligibility for office,
exemplify screens of the kind available. Consider, for example, the
procedure whereby members of a committee are vetted to ensure that
they do not have a personal interest—the interest of a friend or foe—
in the outcome to be determined by the committee. Or consider the
requirement that members of the committee include representatives of
certain groups, or that the membership be approved by some inde-
pendent authority or be subject to appeal by interested parties. All
these measures represent obvious screening devices.

But screens can be used to operate on options as well as agents,
putting some options on or some options off the list of available alter-
natives. We put an option on the list of relevant alternatives when we
make it possible for a member of the public to voice a complaint or
make a claim; for an official to lodge a case for investigating the behav-
iour of their superiors; or for a house of parliament to refer an issue to
a cross-party committee or to an official inquiry. We take an option off
the list of relevant alternatives when we take legal or institutional or
physical steps that make it effectively hard to access.

Taking an option off the list of available alternatives is not going to
be distinguishable, in practice, from sanctioning. It will usually mean
introducing a penalty on the attempt to choose the option, or increas-
ing surveillance so that the likelithood of penalization is increased.
And, cither way, it is going to mean increasing the expected penalty for
the choice in question. In the exceptional case, it is true, an option may
be screened out by means of a physical or institutional obstacle. But
few obstacles are absolute—most just raise the costs, and therefore the
penalty, attaching to an attempt to act in the manner prohibited—and
so here too screening an option out is going to be indistinguishable
from sanctioning it. For our purposes, therefore, I shall assimilate
measures of screening out options to the category of sanctions, and
when I refer to option-screens in what follows I shall only have in
mind measures for screening in options.
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I11. Against deviant-centred regulation

Given that sanctions and screens represent the tools available in insti-
tutional design, the question is how we should deploy them in the
cause of guarding against the corruptibility of authorities and pro-
moting freedom as non-domination. There are two broad strategies of
regulation and stabilization. One focuses primarily on those who will
immediately deviate in the absence of controls, the other on those who
will tend in the first instance to comply: they may be corruptible but
they do not start out as corrupt. I call the strategies respectively the
deviant-centred and the complier-centred strategies of institutional
design (Pettit 19964). I argue here, at a fairly abstract level, against the
first strategy and then in the next section I offer grounds for support-
ing the second. In the last section of the chapter I try to indicate what
relying on the complier-centred strategy would amount to in the life
of a republic.

The deviant-centred strategy begins from the thought that if selfish
or factional interest leads people—some people, at any rate—away
from compliance, then we should make institutional interventions
which ensure that, on the contrary, compliance becomes the self-
interested option for such deviants. We should increase people’s moti-
vation to comply by rigging the pay-offs in favour of compliance. If
the expected self-interest score for deviating is X and the expected self-
interest score for complying is something less, then we should intro-
duce sanctions which ensure that the balance is redressed, at least in
some measure. Institutional design should be guided by the aim of
putting such motivators in place as will keep more and more potential
deviants on the desired track.

The ideal way to implement the deviant-centred strategy would be
to identify the motivator, if any, that is required for each individual
and to make sure that it is in place. But, of course, that custom-built
approach is not going to be feasible in our world; we cannot have
different sanctions for different individuals. So how then should we
proceed with the strategy? The obvious reply is that we should con-
sider the perfectly self-interested individual and put in place sanctions
which ensure, at the least, that if such an individual is convicted of
deviation, then the sanction will be of a kind and level to cause them
to regret doing what they did. I say that we should ensure this ‘at the
least’, because the aim of deterring such individuals—deterring them
under uncertainty as to whether deviators will be apprehended and
convicted—may require even heavier sanctions.

The general idea with the deviant-centred strategy, then, will be to
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provide more motivation than is necessary for most in order to make
sure that the motivation is sufficient for all. The approach amounts to
treating all of those it constrains, not just as corruptible, but as actively
corrupt. Perhaps they are not actively corrupt as a matter of fact; per-
haps the republican tradition, as I have interpreted it, is right on that
question. No matter. It is still good policy, so it is argued, to guard
against that worst-case eventuality (Brennan and Buchanan 1981).
Defenders of the strategy naturally associate themselves with
Mandeville (1731: 332), for whom the best sort of constitution is the
one which ‘remains unshaken though most men should prove knaves’.

The deviant-centred strategy is unattractive inasmuch as it flies on
one wing: it relies entirely on sanctions and sees no important place for
screens. It is also unattractive inasmuch as it requires that those who
run the system have significant sanctioning powers and inevitably rep-
resent a threat in their own right. Quis cusrodiet custodes? Who will
guard against the guardians? But those features apart, the strategy
raises a variety of worries of a kind that have come into prominence
with recent observations on how regulation can often be counterprod-
uctive.

Those observations start from the assumption that, as some defend-
ers concede, people are not as deviant or knavish as the strategy takes
them to be. Look at the sorts of considerations that weigh with us, or
seem to weigh with us, in a range of common-or-garden situations. We
are apparently moved in our dealings with others by considerations
that bear on their merits and their attractions, that highlight what is
expected of us and what fair play or friendship requires, that direct
attention to the good we can achieve together or the past that we share
in common, and so on through a complex variety of deliberative
themes. And not only are we apparently moved in this more or less
public-spirited way. We clearly believe of one another—and take it,
indeed, to be a matter of common belief—that we are generally and
reliably responsive to claims that transcend and occasionally confound
the calls of self-regard. That is why we feel free to ask each other for
favours, to ground our projects in the expectation that others will be
faithful to their past commitments, and to seek counsel from others in
confidence that they will present us with a more or less impartial ren-
dering of how things stand.

It would be a miracle if this image that we sustain in relation to our-
selves and one another were deeply misleading. In various contexts we
no doubt indulge more self-seeking considerations; the market is the
obvious example. And in some of those contexts we no doubt try to
hide that self-seeking in more flattering stories about ourselves. But it
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would be a miracle if we were not moved in good part by the more or
less public-spirited considerations that figure in the common image of
ourselves and our fellows.

It would be a miracle, in particular, if those considerations had no
hold whatsoever in the realms of the public authorities. For there is no
reason to think that as people go to the polls, enter the legislature or
the administration, or serve in the courts or bureaucracy, their sensi-
tivity to culturally framed, more or less public-spirited considerations
suddenly evaporates. On the contrary, the existence of a salient ethos
of public behaviour should ensure that even if corruption occurs, it
will never be the first and natural recourse.

One defender of the knaves strategy, David Hume, suggests that
politics is different, and that actually people are generally corrupt in
this realm. He admits that people are not inevitably knavish in their
personal dealings, suggesting that the fear of being thought dishon-
ourable keeps them honest. But he claims that in politics they can
always make common cause with a faction that shares their interest,
and can satisty their desire for honour within the group. ‘Honour is a
great check upon mankind: But where a considerable body of men act
together, this check is, in a great measure, removed; since a man is sure
to be approved of by his own party, for what promotes the common
interest; and he soon learns to despise the clamours of his adversaries’
(Hume 1994: 24). But if this is his only argument, even Hume ought
to admit that people may be public-spirited in many public roles. For
it is only in some roles—for example, in legislative roles—that people
can make common cause with those of a self-serving faction and
ignore the dishonour that they may attract outside that group.

Let us assume, then, that, however corruptible they are, people in
power are not always actively corrupt; they have a natural, culturally
supported tendency to think in public-spirited terms and to make
their decisions on a public-spirited basis. This assumption invites us to
consider the likely effects of deviant-centred sanctions, not on actively
corrupt deviants, but rather on those who have an independent dispo-
sition to comply with whatever are the public norms governing their
behaviour. It turns out that there are a variety of negative effects, and
that these give us reason to wonder whether a deviant-centred strategy
can do much or indeed any good; they point us towards ways in which
the strategy may be counterproductive. However successful it is with
the natural deviants, it may cause natural compliers to do worse than
we might otherwise have expected.

The problem with deviant-centred sanctions that are designed with
knaves in mind is that they communicate an unflattering image of the
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motivation and commitment of all the agents to whom they apply; to
the naturally compliant they may even seem to be downright insult-
ing. They will be penalties or rewards whose only possible rationale is
the assumption that those to whom they apply are, precisely, knaves;
they will be of a kind or a level that makes them, as we may say, knave-
apt. The imposition of such knave-apt sanctions will tend to alienate
and demoralize the naturally compliant, to get their backs up and to
encourage a hostile, defensive mentality among them. Whatever use
they have in controlling the knaves, that good effect is likely to be off-
set by bad effects on the compliance of those who are not knavish by
disposition. Clocking workers in and out of the office may get the
work-shy to appear for the hours required but it can also undermine
the commitment of the naturally industrious.

This problem may be avoided in certain cases, of course. Consider
the penalty that attaches, under a rule of law, to legislators who pass
severe legislation: the sanction is that the legislators will have to suffer
the harsh effects of the laws themselves. This sanction does not com-
municate a knavish image of legislators—it is not knave-apt—because
it is neutrally motivated, being a side-product of other requirements
on legislation. Or consider the increase of sanction involved in screen-
ing everyone who enters parliamentary quarters for possession of dan-
gerous weapons; this increases the expected penalty, though not the
actual penalty, for carrying such a weapon. The sanction is not a
knave-apt penalty—it does not represent a knave-apt increase of
penalty—because it is necessary to guard against an extreme eventual-
ity and it does not discriminate between legislators and others; as in
the other case, it is motivated independently of a knavish assumption
about the legislators. But it is unlikely that the sanctions devised under
a deviant-centred strategy will generally escape knave-aptness on
these grounds. Willy-nilly, many of the sanctions supported by the
strategy are going to hold out an image of the people regulated that
will be very unappealing to the naturally compliant.

When sanctions are knave-apt, when they are unflattering or insult-
ing to those who are regulated, then they are likely to have a negative
impact on the compliance of those we may think of (if the expression
is not too sexist) as the knights (Le Grand 1996). Such a negative
impact is not only intuitively plausible; it is also substantiated in the
empirical literature on regulation (see Ayres and Braithwaite 1992;
Bardach and Kagan 1982; Brehm and Brehm 1981; Sunstein 1990a: ch.
3; Sunstein 19905; Grabosky 1995; Brennan 1996). Without going into
the details of that literature, it may be useful to list some of the well-
documented patterns.



Checking the Republic 219

There are six particularly salient effects which are worth mention-

ing; they need no annotation, since they are so intuitively plausible.

1.

Hiding of virtue. Many compliers are likely to be motivated by the
regard and trust that their compliance earns: more on this later; but
that motivation is undermined if rewards or penalties are so knave-
apt that people can only expect their compliance to be seen as knav-
ishly prudent, not as virtuous.
Labelling. Labelling, at least when it stigmatizes people, is effective
in leading them to act according to label, and introducing knave-apt
sanctions in an undiscriminating way can have the effect of labelling
all relevant parties, including the naturally compliant, as potential
deviants.

. Sanction-dependency. Even if compliers continue to comply in the

presence of knave-apt sanctions, their compliance may become
sanction-dependent—it may become conditional on identifying
suitable rewards or penalties—and they may be more likely to devi-
ate when a suitable temptation arises.

Defiance. Compliers may feel themselves alienated, undervalued,
resentful, even defiant, in face of sanctions that represent them as
parties who need watching; and such feelings are quite likely to
reduce their motivation to comply.

. Closing of ranks. The introduction of knave-apt sanctions, in par-

ticular penalties, may cause those whom they affect to develop sol-
idarity, so that they are unwilling to blow the whistle on one
another, they close ranks around anyone under threat, and they
develop the habit of shifting the blame onto other individuals or
groups.

. Adverse selection. The salience of knave-apt sanctions, be they

rewards or penalties, may mean that spontaneous compliers are no
longer attracted to public office; the people attracted may be those
whose motivation would not be undermined by the presence of
such sanctions (Brennan 1996).

IV. For complier-centred regulation

The deviant-centred strategy is driven by the need to deal with the
knave: that is, with the most actively corrupt person around. The com-
plier-centred strategy is driven by the need to deal with the more ordi-
nary sort of individual who mostly deliberates, where it is appropriate,
in a public-spirited way. The idea is that institutional design should
look in the first place to building on the positive dispositions of this
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sort of person and only consider in the second place how to cope with
those who are actively corrupt. It should build to strength, looking for
the means to stabilize compliant dispositions, and only look later at
how to compensate for weakness: how to guard against the problems
to which the not so naturally compliant give rise.

I will present the complier-centred strategy in three principles (fol-
lowing Pettit 1996b). The first says that possibilities of screening
should be explored prior to considering the options for sanctioning;
the second that the sanctioning devices introduced should be, as far as
possible, supportive of public-spirited deliberation; and the third that
the sanctioning devices should also be motivationally effective.

First principle: screen before sanctioning

The first principle is that in institutional design we should look at pos-
sibilities of screening before we investigate sanctioning prospects. If the
population of agents relevant in a given piece of institutional design can
be screened so that those who appear there are generally not explicitly
and more or less exclusively moved by self-interest—they are inclined
to deliberate about their choices in the more or less public-spirited cur-
rency that is contextually appropriate to the choice at hand—then it
may be possible to ensure the desired degree of compliance without
resort to knave-apt sanctions. Again, if suitable, novel options can be
put on the list of available alternatives, it may be possible to induce
people to act appropriately without such sanctioning interventions. Of
course opportunities for screening will not always be available and,
even when they are, they may be too costly to be really feasible. But if
they are available, and if they are really feasible, then the first principle
says that institutional designers should try to exploit them.

The more commonly recognized screening device is the agent-
centred one that tries to screen out some of the individuals relevant in
a given setting. A good example is the procedure whereby the mem-
bers of a jury are vetted, so as to ensure that no friends or enemies of
the accused, and no one prejudiced for or against them, is included in
the group. If we are dealing with such a screened group of people, then
we can be fairly optimistic that they will conform to the norm of
trying conscientiously to determine whether the evidence establishes
guilt beyond reasonable doubt. If we are not, then all sorts of dangers
present themselves, and it may seem that only a draconian form of
sanctioning—with all the attendant difficulties discussed earlier—can
offer any hope of keeping the jurors in line.

But the possibilities of screening include screening people in, as well
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as screening them out. Suppose we hope that jurors will generally be
moved by the value of conscientious deliberation, with the voice of
self-interest quietened, and that if they are not, then they will be sanc-
tioned by the disapproval that is likely to be aroused in others by a
more cavalier approach (Pettit 1993a: ch. 5; Brennan and Pettit 1993).
In this case, we will not just screen for the elimination of anyone with
a special interest in the outcome. We will also try to ensure that there
is a mixed group of jurors, so that it is really a cavalier attitude that
attracts disapproval and really conscientiousness that wins approba-
tion; we will try to screen in appropriate jurors as well as screening out
inappropriate ones. If the group of jurors is of a similar background,
and if a certain judgement in respect of the accused would generally be
expected from someone of that background, then there may be more
approval to be won by conforming to that expectation than there is by
being conscientious.

Apart from trying to screen agents out or screen agents in, we may
try to impose a screen on options; in particular, we may try to screen
certain options in, for, as we have seen, screening options out is more
or less tantamount to imposing a form of sanctioning. Consider
arrangements whereby people become entitled to make complaints
along certain channels, or officials in certain circumstances are given
the opportunity to blow the whistle on superiors, or juries are enabled
to seek legal advice on questions that arise in their deliberations, or a
parliament establishes the possibility of referring certain issues to
committee. These represent devices for screening in options on the
part of the agents in question, and they can obviously have important
effects on how people in official positions are led to behave. Like
agent-screening, option-screening may well allow us to avoid recourse
to knave-apt sanctions. It would seem to be the merest common sense,
given the line of argument pursued against the deviant-centred strat-
egy, to explore all such measures of screening before looking to what
sanctions are necessary.

The screen-first principle is not only attractive in its own right. It
also fits nicely with the general presumption in the republican tradi-
tion that a constitution should design things so that the virtuous—‘the
choicest persons of the nation’ (Sydney 1990: 558)—come to the top.
Madison articulates the spirit of the principle in Federalist 57:

The aim of every political constitution is, or ought to be, first to obtain for
rulers men who possess most wisdom to discern, and most virtue to pursue,
the common good of the society; and in the next place, to take the most effec-
tual precautions for keeping them virtuous whilst they continue to hold their
public trust. (Madison er al. 1987: 343)
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The first principle implements what Morton White sees as Madison’s
guiding idea in institutional design: that we should take the different
motivation of different individuals and groups as given, and then try
to allocate opportunity to motivation in the manner that best pro-
motes the common good (White 1987).

Second principle: sanction in a complier-supportive way

So much, then, for the proposition that in institutional design we
should look to screening initiatives before making any sanctioning
interventions. The second principle that I associate with the complier-
centred strategy is that we should look for sanctioning as well as
screening devices but, in particular, for sanctioning devices that are
supportive of the naturally compliant whom we have put in govern-
ment: for devices, in Madison’s words, that would constitute ‘the most
effectual precautions for keeping them virtuous whilst they continue
to hold their public trust’.

Given the effectiveness of screening, might it not enable us to avoid
sanctions completely in our design of institutions? No, for at least two
reasons. First, we are assuming that no one in power is incorruptible,
however uncorrupt they may actually be; thus the absence of all sanc-
tions, like the impunity given by the ring of Gyges, might well cause
them to become corrupt. And second, the absence of sanctions might
undermine the assurance of the public at large and the assurance of
uncorrupt officials—with bad effects on the compliance of those indi-
viduals—that officials generally are uncorrupt.

But if sanctioning devices of some kind are necessary, the second
proposition insists that they should be complier-supportive in charac-
ter. We saw in the last section that knave-apt sanctions can activate
self-interested deliberation on the part of agents who would otherwise
be guided by more or less public-spirited considerations—considera-
tions, we may assume, that would support compliance—and that, in
doing this, it can lead agents towards non-compliance. The lesson of
that argument is that institutional design should try to avoid the
knave-apt rewards and penalties that are likely to have such a disrup-
tive effect. It should seek out sanctions that tend to retain and even
reinforce spontaneous compliance.

One way of ensuring that penalties or rewards do reinforce sponta-
neous compliance is, as I have mentioned, to devise things so that the
sanctions are neutrally motivated. Neutrally motivated sanctions
make sense without any knavish assumptions about the agents to
whom they apply, and their imposition is not insulting or unflattering
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to those agents. Thus there is no reason why the presence of such
penalties and rewards should have a negative impact on the sponta-
neous compliance of more virtuous individuals or groups.

This observation points us towards one class of sanctions for which
we should look in developing a complier-centred strategy of regula-
tion. But there is also a second and more important class of sanctions
for which we can look in pursuing that strategy. These are sanctions
that not only fail to be insulting or unflattering to those on whom they
are imposed; their successful deployment positively flatters the agents
in question. They are rewards and penalities that project an assump-
tion, at least when they are effective in securing compliance, that the
agents are knightly rather than knavish, virtuous rather than corrupt.
The sanctions are not just neutrally motivated, they are motivated on
a basis of confidence and admiration; if you like, they are optimisti-
cally motivated.

The best way of introducing these sanctions may be to go to an
example. Take again the jury—or indeed any committee—where the
compliant, public-spirited pattern of behaviour is conscientious vot-
ing, and where members are aware of what this requires (Abramson
1994). Suppose that we have screened the body in question, so that no
one has a special interest in the outcome and the committee is repre-
sentative of a wide spread of opinion. And suppose that we have estab-
lished sanctions against intrusion and intimidation which ensure that
the doings of the committee can remain confidential and that jurors
need not fear for their safety. These moves make it likely that most
members of the committee will spontaneously apply themselves to the
brief before them and seek to make a conscientious decision: they sug-
gest that, with the voice of self-interest damped, people will display
the public-spirited deliberation that ensures conscientious voting.

What sorts of sanction might be supportive of this pattern of delib-
eration? It is the custom with any jury, and with most committees, that
the chair will call on members to declare their voting intentions and to
defend them to others. When the members defend themselves, they
must do so in terms that do not depend for their appeal on holding a
particular, sectional perspective, because we have screened the com-
mittee so that it is not stacked in favour of any such perspective.
Unless members can give a good justification of how they are inclined
to vote, then—a justification that is persuasive across different per-
spectives—they will lose face with the others; they will look silly or
prejudiced. Thus we can see that in the situation described there are
sanctions at work that may help to keep in line anyone who is inclined
to stray: for example, anyone who is impatient of the time taken up by
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the meeting and who announces their views in a peremptory fashion
(Pettit 19934; Brennan and Pettit 1993). Anyone who strays in this
way will lose the regard of others on the committee.

The regard-based rewards and penalties that operate in such a con-
text exemplify what I describe as optimistically motivated, as distinct
from just neutrally motivated, sanctions. The existence of those
rewards and penalties does not imply that the agents are knavish: it
does not imply, for example, that they have no real interest in being
conscientious. Nor does the existence of that set of sanctions remain
neutral on the question of whether they are knavish or not. On the
contrary, so far as it is effective in securing compliance, so far as it
delivers the reward of a good opinion, or fails to deliver the penalty of
a bad opinion, the system projects an image of the agents as conscien-
tious in character.

No one gains such a reward in full and no one fully avoids such a
penalty—no one is given regard for being virtuous and conscien-
tious—if they are taken to be acting as if they were virtuous while not
actually being virtuous: if they are taken, for example, to be acting as
if they were virtuous in order just to win regard. To the extent that the
behaviour is ascribed to something other than virtuous motivation—
to the extent, for example, that it is ascribed to the desire for regard—
it earns less regard. As Jon Elster (1983: 66) observes, perhaps with
some overstatement, “The general axiom in this domain is that nothing
is so unimpressive as behaviour designed to impress.” Thus, to the
extent that the regard-based sanctions work, to the extent that they fail
to deliver a bad opinion, or actually deliver a good one, they present a
flattering image of the agents constrained. The sanctioning system
operates on the basis of an optimistic picture of the sorts of person in
question.

The regard sanctions that we have illustrated in the jury case are of
a kind that can in principle be mobilized in any committee or in any
forum where there is a debate to be conducted and a collective deci-
sion to be made. But sanctions related to regard can also operate out-
side the context of a committee or a forum of any kind. Clearly, the
public figure can derive a great reward from being well considered, or
suffer a great penalty in being ill considered, particularly when this is
a matter of common knowledge. And clearly the public servant is
exposed to similar sanctions, so far as there are means—credible and
reliable means—of giving or withholding recognition, as in awards,
promotions, honours, and the like.

There is an interesting analogy between regard-based sanctioning
and sanctioning by means of the invisible hand: say, the sanctioning
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that allegedly persuades the sellers in a free market to sell at the com-
petitive price. The invisible hand involves people in non-intentionally
rewarding or punishing others for doing certain things. Buyers inten-
tionally take their custom away from the seller who charges more than
others, for example, but it is non-intentional on their part that this
punishes such a seller and pushes the seller towards charging only the
competitive price. When positive or negative sanctions of regard are
deployed in response to what an agent does, the rewarding or punish-
ing is not just non-intentional in that sense. Because the response is
one of thinking well or badly of the agent, it is inherently uninten-
tional: it is not intentional under any description, being an attitude that
the respondent cannot help forming. Where we speak of the invisible
hand in the first case we may mark the difference between the cases—
and emphasize the gentle, sustained sort of pressure exercised under
the desire of regard—by speaking here of the intangible hand (Pettit
19934: ch. 5; Brennan and Pettit 1993).

The second principle in the complier-centred strategy of regulation
tells us that sanctioning is necessary as well as screening but that sanc-
tioning should be supportive of spontanecous or virtuous compliance.
We saw in the last section how deviant-centred sanctions, whether
penalties or rewards, may disrupt those who are spontaneously dis-
posed to be compliant, and the idea here is that the sanctions with
which we support our screens should not be like that. We have seen in
this section that they will not be like that insofar as they are motivated
independently of a knavish assumption about the agents in question.
They may be motivated neutrally, as when there is a reason for having
them other than the acceptance of a knavish assumption. Or, even bet-
ter, they may be motivated optimistically, as when the reason they
materialize is that the agents are taken to be virtuous. Such optimisti-
cally motivated sanctions are exemplified, perhaps exemplified exclu-
sively, by the regard-based sanctions of the intangible hand.

As we noticed that the screen-first principle is well supported in the
republican tradition, we should also mention that the tradition is inti-
mately associated, and associated as far back as Cicero, with a reliance
on incentives of shame and glory. John Locke (1975: 353—4) offers one
of the most striking statements of the point of view shared in the tra-
dition generally:

For though Men uniting into Politick Societies, have resigned up to the pub-
lic the disposing of all their Force, so that they cannot employ it against any
Fellow-Citizen, any farther than the Law of the Country directs: yet they
retain still the power of Thinking well or ill; approving or disapproving of the
actions of those whom they live amongst, and converse with: And by this
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approbation and dislike they establish amongst themselves, what they will
call Virtue and Vice.

The incentives of shame and glory are invoked throughout the later
republican tradition. Montesquieu is famous, for example, for having
argued that in moderate, monarchical regimes—including the sort
of monarchy that conceals a republic (Montesquieu 1989: 70)—the
spring of all action is honour. ‘In monarchical and moderate states,
power is limited by that which is its spring; I mean honour, which
reigns like a monarch over the prince and the people’ (Montesquieu
1989: 30). Again, the incentives of shame and glory appear in the
Federalist Papers as one of the two great securities, alongside the pos-
sibility of discovery and impeachment, against the abuse of power
(Madison, et al. 1987: 406). Joseph Priestley (1993: 33) offers a
restrained gloss on the idea in question.

Magistrates, being men, cannot but have, in some measure, the feelings of
other men. They could not, therefore, be happy themselves, if they were con-
scious that their conduct exposed them to universal hatred and contempt.
Neither can they be altogether indifferent to the light in which their charac-
ters and conduct will appear to posterity.

As the demise of republicanism coincided with the rise of the notion
of the invisible hand, so it coincided with a loss of confidence in the
possibility of using the intangible hand in order to support public
virtue. While David Hume (1994: 24) was prepared to concede that
‘honour is a great check upon mankind’, for example, he himself had
come to think that it was a debased currency, associated with aristo-
cratic ‘debauchees’ and ‘spendthrifts’ (p. 294). He was followed in this
opinion by others, in particular by the influential figure of William
Paley, who appeared in our story of the decline of the republican con-
ception of liberty. “The Law of Honour is a system of rules con-
structed by people of fashion, and calculated to facilitate their
intercourse with one another; and for no other purpose’ (Paley
1825: 2).

Apart from the association with aristocracy, the rise of the invisible-
hand way of thinking may have helped to cause a retreat from reliance
on honour. The invisible-hand paradigm of institutional design
involves letting people pursue—shamelessly pursue—their interests,
and rigging things so that a public benefit still results. Under that par-
adigm, the idea of relying on forces of approval and disapproval in
order to get people to conform to some pattern may seem no less
quaint than that of relying on their native virtue (see Hirschman 1977).
Those who followed Mandeville and Smith in their enthusiasm for the
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invisible hand may have been led, by that very fact, to lose interest in
the possibility of invoking the complementary, intangible hand.

There is no need to reject the possibility of deploying the intangible
hand, however, just on account of believing in the invisible hand.
Adam Smith himself acknowledged the power of both:

Nature, when she formed man for society endowed him with an original
desire to please, and an original aversion to offend his brethren. She taught
him to feel pleasure in their favourable, and pain in their unfavourable regard.
She rendered their approbation most flattering and most agreeable to him for
its own sake; and their disapprobation most mortifying and most offensive
(Smith 1982: 116)

Smith seems to have held that the reason why people seek more and
more of the material goods that economists ordinarily discuss is that
such goods confer distinction, standing, and, ultimately, regard. We do
not have to follow him in this, but it is certainly reasonable to follow
him in thinking that people care both about more or less material
benefits and about the benefits of being well regarded. Those desires
each have a place in human life, and even if the fulfilment of one raises
the chances of fulfilling the other there is no reason to think that either
is a purely derived, instrumental concern.

Despite psychological evidence to the contrary (see Baumeister and
Leary 1995), there are two arguments that are often presented nowa-
days for why we cannot rely on forces of regard. One is associated
with sociology, the other with economics, and it may be useful to com-
ment on them in concluding this discussion.

The sociological argument is that forces of approval and disapproval
work effectively only in small-scale societies and have little or no
power in the modern, anonymous world (Toennies 1887). It is easy to
see what motivates this thought. You are generally going to be known
to others in a small-scale society; and so it is certainly true that the
benefit associated with someone’s noticing you do something good, or
the loss associated with their seeing you do something bad, is multi-
plied by their capacity to remember that it was you, someone recog-
nizable by face or name, who did it, and by their related capacity to
report on your action to others.

But this is not to say that the forces of approval and disapproval
have no place in modern, more or less anonymous society (Braithwaite
1993). Two points are relevant. The first is that we appear to cherish
approval, and worry about disapproval, even when we are not known
to others or, if we are known, even when we are not going to have fur-
ther dealings with the others in question. Consider how we flinch at
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being seen doing something embarrassing, even when total strangers
are involved: think of being seen picking your nose by another driver,
for example, as you sit in a traffic jam. Or consider how we shrink
from looking silly in a context like that of the jury room, where we
may never again see the people who witness our embarrassment.

But that consideration apart, the anonymity of modern society is
easily exaggerated. While we may each lack a name on the street of a
big city, that namelessness is quite consistent with being well known
in a range of the interlocking circles that fill the space of the modern
world. Some of these circles will be small of radius, like the circles of
friendship and workplace and sports associations; others will be of
much larger compass, like the circles of the extended family, the pro-
fessional association, even the email network. There may not be the
same concentration of recognition and identity in the modern world
that there was in small-scale, premodern society. But having a name in
many different, partial communities may facilitate the forces of
approval and disapproval just as powerfully as having a name in the
one community that exhausts every aspect of your life.

Another reason for doubting the power of approval and disapproval
can be found in a recent tradition of economic thinking. Various
thinkers have argued against the feasibility of the idea that people
might police one another approbatively into a certain pattern of
behaviour and might thereby overcome a collective action predica-
ment: might thereby get one another to display a certain sort of virtue.
The problem raised is sometimes described as the enforcement
dilemma.

Either people are spontaneously virtuous, it is said, in which case
there is no need for the enforcement of virtue; or they are not sponta-
neously virtuous, in which case there is no possibility of getting them
to enforce virtue. The problem derives from the alleged fact that if
compliance involves costs sufficient to inhibit suitable behaviour,
there are costs associated with enforcement which ought equally to be
sufficient to inhibit suitable enforcement. James Buchanan (1975:
132-3) puts the crucial premise succinctly. ‘Enforcement has two com-
ponents. First, violations must be discovered and violators identified.
Second, punishment must be imposed on violators. Both components
involve costs’ (see too Taylor 1987: 30).

But the enforcement dilemma does not raise a great problem for the
possibility that people should police one another, via sanctions of neg-
ative and positive regard, into certain patterns of behaviour (Pettit
1990). Visibility and access can be so assured that people do not have
to do any work to discover violations and identify violators. And,
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more strikingly, people do not have to do any work in order to form,
and be assumed to form, a high or a low opinion of someone else; the
intangible hand operates without any intentional effort. The mistake
made by those who think that there really is an enforcement dilemma
is to imagine that approving and disapproving always means going out
of your way to express approval and disapproval. It need not mean
this. People clearly want to be thought well of, and not to be thought
badly of, regardless of whether those thoughts issue in personal praise
or censure. And so we can reward or punish people for what they do
without lifting a finger or uttering a word.

Third principle: structure sanctions to cope with possible knavery

We have seen that, under the complier-centred strategy of institutional
design, screening options should be investigated before possibilities of
sanctioning, and that, as far as possible, sanctioning interventions
should be supportive of those who tend to comply. Since there are
liable to be explicitly self-interested agents present in any area of social
life, however, and since we all have our moments of purely self-
interested motivation, it is important in the institutional design of that
area that we put in place sanctions that are motivationally effective for
the knavish: sanctions that are sufficient to motivate the knaves on
whom the deviant-centred strategy focuses. That is what our third
principle counsels. We must find sanctions that are capable of coping,
not just with the compliant, but also with those who are permanently
or temporarily of a more callous disposition.

This principle will be satisfiable to the extent that we can identify
independently motivated sanctions that may serve to keep even the
knavish in line. But it is not always easy to come by neutrally moti-
vated sanctions that can do this job. And, while optimistically moti-
vated sanctions may be more generally available, they will often be
insufficient to cope with knaves: the desire for regard may have little
or no hold upon such individuals. So what are we to do in such a case?
How are we to ensure that even knaves can be motivated? No system
is going to be wholly satisfactory, to be sure; knaves will never be con-
tained completely. But any system of sanctioning that is worthy of
consideration must put some restraints on those who are inclined to be
non-compliant. It must be able to reduce the potential damage that
non-compliers can do, and it must be able to reassure compliers that
their efforts are not exploited or derided by those of a different cast.

The way out of the problem is to ensure that sanctions, in particu-
lar penalties, are devised in an escalating hierarchy (Ayres and
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Braithwaite 1992; Brien forthcoming). At the lowest level, there can be
sanctions that apply to all public authorities and that are ideally sup-
portive of compliance: say, sanctions of persuasion and regard. Butif the
sanctions at that level prove incapable of keeping someone in line—if
the person is found to breach the relevant regulation and proves to be
something of a knave—then sanctions can be invoked at a higher, more
severe level. The process can go on for a number of stages, advancing up
ahierarchy towards what Ayres and Braithwaite describe as the big gun.
The big gun will be a knave-apt sanction, of course, projecting an
unflattering assumption about the agents to whom it applies. But that
need not be a problem, for the big gun will not be pointed at agents gen-
erally, only at those agents who have proved themseves not to be com-
pliant under neutrally or optimistically motivated sanctions.

The system envisaged in the first two principles would seem to be
fatally vulnerable to the damage that a knave could do. It could
scarcely recommend itself in the absence of something like the escala-
tion possibility, whatever the demerits of the alternative, deviant-
centred strategy. But given the possibility of escalating penalties to
deal with knaves, I think that we can be reasonably sanguine about the
complier-centred strategy. We can keep our focus on ordinary, com-
pliant individuals, as that strategy recommends, while having a clear
conscience about the provisions for dealing with knavish outliers. This
completes the exposition of the compliant-centred strategy that I rec-
ommend for trying to stabilize the ideal republic. It remains now to
illustrate the sorts of measure to which the strategy would point.

V. The strategy in practice
Constitutionalism and democracy

The constitutionalist, democratic republic described in the last chap-
ter offers an image of the form that a state has to take if it is to reduce
the presence of arbitrary will—whether that be a good will or a bad
will—in the coercive apparatus of the state. But the constitutionalist
and democratic measures recommended for the reduction of arbitrary
will have little chance of proving resistant to the determined efforts of
sectionally motivated officials; they are bound to leave loopholes for
such enemies of the public good to exploit. That is why we have
needed to explore the resources available for stabilizing the ideal
republic, rendering it proof against the vagaries of human nature.
Before we consider how the regulatory resources identified might
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be used to stabilize the ideal republic, however, it is important to recog-
nize that the constitutionalist and democratic measures for which I
argued in articulating republican forms do already introduce important
regulatory controls. The constitutionalist, democratic republic which I
described involves a variety of screening and sanctioning devices—and,
in the nature of the case, independently motivated devices—for the pro-
motion of its own stability. I did not mention this in raising the prob-
lem of how to stabilize the ideal republic at the beginning of this
chapter. But in the light of our discussion of screens and sanctions, and
of the different strategies of stabilization, we can readily recognize the
presence of such stabilizers in the regime described.

The empire-of-law condition involves the requirement that govern-
ment act via law, not on a case-by-case basis, in particular that it act via
laws that are general, non-retrospective, adequately promulgated, pre-
cise, and the like. That is bound to mean that those in government are
more constrained than they would otherwise be in respect of things
they might want to do in furthering sectional aims. The condition puts
out of effective reach—it subjects to prohibitive sanctions—courses of
action that might otherwise be attractive from the point of view of
their private interests. And the condition also has the effect of putting
various incidental sanctions into place for the disciplining of those in
government. Consider the requirement that the law is to apply to
those who make it as well as to others. This means that if those in
government make bad laws, say, laws that are excessively severe or tax-
ing, they will have to suffer the bad effects of those laws in common
with others. “They may make prejudicial wars, ignominious treaties,
and unjust Jlaws,” as Algernon Sydney (1990: 571) put it. “Yet when the
session is ended, they must bear the burden as much as others.’

The dispersion-of-power constraint requires that legislative, execu-
tive, and judicial decisions should generally be put in separate hands,
that legislative decisions should be placed in the hands of different
houses, and the like. This constraint is essential, as we argued, if the
authorities are not to have the status of arbitrary powers; like the
empire-of-law condition, it is independently motivated. But the con-
straint serves also to make it more probable that the authorities, cor-
ruptible though they may be, will cleave to the path of virtue: that is,
will discharge their offices with due consideration for just the public
good. The constraint effectively removes certain options from the list
of alternatives within the control of any of the relevant authorities;
thus, whether they like it or not, the legislators cannot determine how
the laws they frame will be applied in individual cases. And the con-
straint means that the authorities are accountable in various ways to
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one another and subject, therefore, to mutual sanctioning; thus, the
legislature can censure the executive for failing to execute its laws
properly, and the judiciary can expose the legislature to criticism by
finding the laws it makes out of keeping with certain constitutional
provisions (see Pasquino 1994: 114).

The last constitutionalist condition that I mentioned was the
counter-majoritarian principle, according to which it should always be
more rather than less difficult for those in power to change certain
important areas of law. This condition serves, like the first two, to
guard in an important measure against the influence of those sectional
interests, in particular those majority interests, that may happen to be
represented in government. It means that easy majoritarian options are
effectively ruled out of court, and that those in government have to
follow more difficult and testing tracks if they are to succeed in getting
relevant laws changed. The condition is not only going to serve as a
protection against arbitrary will; it is also going to serve as a source of
stability in an environment where majority coalitions might otherwise
succeed in bending things to their own purpose.

But not only does constitutionalism necessarily involve the pres-
ence of devices for stabilizing the republic; the democratic process that
we described is bound to have a similar effect. The fact that those in
power are required, and required as a matter of common knowledge,
to base their decisions on considerations of the public good means that
there is a standard in relation to which they are bound to be judged in
the opinion of the public. It means that they can clearly win a good
opinion for themselves by conforming, and manifestly conforming, to
the demands on their office. And it means that they will have to con-
front the possibility of shame and ignominy if they try to use their
office for the pursuit of their own private ends. Under a contestatory
regime, after all, no public authority is safe from challenge and ex-
posure.

One singularly important element in the contestatory image of
democracy is a legislative body that is deliberative, not just in the sense
of basing decisions on considerations of common interest, but in the
sense of representing an inclusive and interactive debating chamber.
And here in particular we can see a source of important, regard-based
sanctions. For such a chamber is going to work, at its best, in the man-
ner of the jury discussed in the last section; it is going to be a forum
where members are rewarded for arguing faithfully to what are per-
ceived as shared interests and are punished for arguing in a sectional or
careless manner. Cass Sunstein (1993b: 244) puts the point persua-
sively.
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The requirement of justification in public-regarding terms—the civilizing
force of hypocrisy—might well contribute to public-regarding outcomes. It
may ‘launder’ preferences by foreclosing certain arguments in the public
domain, including, for example, those involving racial or sexual, prejudice. It
might even bring about a transformation in preferences and values, simply by
making venal or self-regarding justifications seem off-limits.

This comment on the disciplinary power of debate connects with a
familiar theme in the work of Juergen Habermas (1989; 1990).
Habermas imagines that, as different parties come to present reasons
for and against different options, they will be obliged to argue in non-
sectional terms of the kind that can appeal to anyone; and that as they
do this, they will tend to internalize the habit and become truly
detached, senatorial discussants (Elster 19865; Pettit 1982; Goodin
1992a: ch. 7). One reason that people may be obliged to argue in these
terms—even if they are not spontaneously inclined to do so—is that
otherwise they cannot enjoy the acceptance and approval of their col-
leagues in the forum.

The project of designing stabilizers for our ideal republic, then, need
not involve a radical break with the project of identifying the forms—
the constitutionalist and democratic forms—that a republican state has
to assume if it is to reduce the presence of arbitrary will. Articulating
the shape that a republic has to assume if it is not to be a dominating
presence means articulating a shape under which there are plentiful
devices available for policing public officials. In particular, of course,
it means putting many independently motivated devices in place—
usually independently motivated sanctions—so that there is no prob-
lem of the sort that arises with deviant-centred regulation. The
rewards and penalties deployed may be neutrally motivated, as with
the sanctions imposed by various constitutionalist constraints, or they
may be eptmistically motivated, as with the regard-based sanctions
introduced under a deliberative democracy.

Within the republican tradition itself, the enterprise of identifying
ideal republican forms went hand in hand with that of finding the best
means of republican regulation (Philp 1996). Thus when writers like
James Harrington (1992) described the outlines of their utopian vision
they were as much concerned with the means of rendering their utopia
stable as they were with the articulation of their vision. John Rawls
(1971) has popularized a distinction between ideal political theory
which looks at the ideal of the just society in abstraction from the
problem of non-compliance and the more realistic sort of theory that
would consider what is needed under only partial compliance (Pettit
19944). The distinction would not have made much sense for the
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republican tradition. In that tradition, the ideal of the republic where
power is not dominating—the ideal of the republic where arbitrary
will is at a minimum—is scarcely distinguishable from the ideal of the
republic where the authorities are effectively checked and balanced:
effectively channelled into the paths of virtue.

But though the ideal republic already involves various regulatory,
self-stabilizing measures, it is equally clear that there are many other
means available for pursuing its stabilization. The key to devising such
means of control and stability lies in exploring the different principles
supported by the complier-centred strategy of regulation. Some brief
remarks on each principle will indicate the sort of research that needs
to be pursued here; as before, the precise measures that should be put
in place cannot be identified in advance of empirical investigation.

The first complier-centred principle

The screen-first principle counsels us to look at screening possibilities
before we look elsewhere, as we wonder how best to ensure the
resilience or stability of the ideal republic. And those possibilities
teem. We may hope that those who stand for legislative office are rea-
sonably worthy of office, so far as parties play a role in the selection of
candidates: say, so far as the local party organization appoints a com-
mittee to determine who is the most attractive candidate. We may hope
that those who are candidates for offices in government are of reason-
able calibre to the extent that parties again play a role or, if not parties
in general, at least the members of the party that have been elected to
the legislature. And we may hope that those appointed to bureaucratic
positions in the administration, as well as those appointed to the
bench, will be suitably qualified so far as there are various vetting pro-
cedures, and procedures of confirmation, to weed out the unworthy.
There are possibilities of screening in suitable candidates for public
office as well as screening out unsuitable ones. The committee that
exercises a negative screening effect may also serve as a search commit-
tee that goes out in pursuit of the sorts of candidate that should prove
most attractive to the party, to the government, to the public, or what-
ever. Or the candidates from whom a selection is made may have to
have been nominated in a manner designed to pick out those particu-
larly suitable for office. It is clear, as with negative screens, that such
devices may be misused: say, that they may be biased towards those
with visibility rather than towards those with virtue. But it is equally
clear, I think, that some imaginative institutional design ought to reveal
ways of reliably screening in the good, and screening out the bad.
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Possibilities of screening arise with actions and initiatives as well as
with individuals. Thus we may screen in procedures that enable people
to make claims and complaints, or to refer matters to independent
committees, or to call in expert advice, or to blow the whistle on a
superior. It is obvious that we can use such screening devices, before
we ever consider sanctioning initiatives, to make a certain result more
probable. Suppose, for example, that it is difficult to get politicians to
make reasoned decisions on certain issues—say, on issues of con-
science or crime or monetary policy—because ‘of the pressures to
which constituents will subject them. If we screen in the possibility
that those politicians can refer such a matter to a committee of experts
who are not going to be subject to similar pressures, then we may
easily make the desired result attainable. The politicians may be happy
to pass the buck and the experts may be more than willing to do their
impartial best; after all, they will be independently motivated to estab-
lish themselves as informed and impartial judges.

The second complier-centred principle

Having put suitable screens in place, the complier-centred strategy
requires us to look for sanctions that can operate in the discretionary
spaces left by those screens, and that can do so without undermining
naturally compliant dispositions. The sanctions we explore, however,
must be motivated independently of an assumption that the officials
are knaves; otherwise they may have the various perverse effects men-
tioned earlier in this chapter. Some of these sanctions will be capable
of being neutrally motivated; they will be sanctions that can be
defended on other, institutional grounds, say on grounds related to the
republican need to reduce the presence of arbitrary will. But the sanc-
tions most worth exploring are likely to be those optimistically moti-
vated rewards and penalties that depend on people’s love of regard.
These sanctions are going to be available under three conditions.

One, it is a matter of common knowledge in the community that cer-
tain standards apply to relevant public offices. Two, anyone who
offends against those standards will be seen to offend, and anyone who
scores well will be seen to score well. And three, there is an ethos of
free and honest expression established in the community—an ethos of
forthrightness—sufficient to ensure that people’s attitudes of approval
and disapproval can be readily divined from what they say and,
indeed, from what they do not say (Pettit 19945). There is no possi-
bility of getting sanctions of regard into place unless there is a shared
conception of what deserves regard, positive or negative, unless the
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performance of agents in relation to the standards is visible, and unless
people’s attitudes in response to the perception of that performance
are reliably decipherable.

These observations argue for the importance of establishing forums
for the discussion of the ethics of public life, and perhaps for seeking
agreement on appropriate standards of behaviour: on the standards
appropriate for politicians and ministers, for example, for members of
the bureaucracy and members of public bodies, for players in the
criminal-justice system, ranging from judges to attorneys to police
officers and prison wardens, and for those in the media who play a
crucial monitoring role in public life. The observations argue equally
for the importance of putting reliable channels of publicity and infor-
mation in place, so that the performance of the relevant parties is sys-
tematically brought to attention. And the observations argue, finally,
for the importance of ensuring, so far as this can be ensured, that there
is an established ethos of people’s speaking their mind, so that what
they say and do not say in criticism or praise of officials is effectively
communicative of their attitudes.

It may seem naive of me to put faith in the power of the intangible
hand, and I should stress that it may not be able to achieve much unless
its operation is supported by radical screening procedures. Take the
case of the police. I do not suppose that an emerging emphasis on
police ethics, a growing requirement of transparency, and an ethos of
forthright expression would do much to improve police behaviour,
short of steps being taken to ensure that police are not exposed, as they
often currently are, to the sorts of temptation that the suppliers of ille-
gal drugs can put their way. Nor do I think that the moves would
achieve much in this area without some screening against the emer-
gence of the them-and-us mentality that police officers are often
alleged to have towards the public. I say nothing here on the sorts of
screen that might guard against such possibilities; but I do want to
emphasize that, as the first principle has it, such screening is certainly
necessary, and that intangible-hand sanctioning is unlikely to make
much of a mark in its absence.

The idea of a legislative assembly, and the idea of making those in
government responsible to such an assembly, points us towards a set
of arrangements that ought to boost a suitable economy of regard. For
where there is such an assembly there will usually be a well-
established sense of relevant standards, there will be systematic
channels of information and publicity, and there will be a culture of
forthrightness in criticism and commendation of members. The gen-
eral assembly and various cross-party subcommittees, then, are
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forums where members may expect to suffer or flourish in the regard
stakes, as it is made clear both what is expected and what has been
achieved. And these arrangements for mobilizing regard should be
reinforced in a culture where the doings of parliament quickly come to
public attention, and quickly attract commendation or censure,
through media coverage and commentary.

We all know that these arrangements can get to be perverted as
political parties close ranks, as the media are influenced by sectional
interests, and various other corruptions of republican process take
hold. But in principle there ought to be ways of ensuring the proper
operation of the system. There ought to be ways of exploiting regard-
related incentives so that parties are shamed if they do close ranks
excessively, or a media organization is shamed—say, thanks to a
watchdog commission—if it is judged not to have offered a fair
account of the facts. If a party is not to be held up to ridicule in
national and international forums—say, in the media, or among vari-
ous social movements—then it had better make some show of being
more than a shamelessly sectional faction. And if it is to make such a
show of being more than a faction, then it has to espouse a public-
spirited profile. It has to be able to present itself, more or less credibly,
as a group that is concerned with the common good, and which differs
from other public-spirited groups only in taking a different view
about how that good is best promoted.

What of sanctioning devices that bear on non-parliamentary figures:
bureaucrats and judges and the like? The most important thing to
notice here is that appointment and promotion are the main means
whereby people gain positive regard in these areas, as non-appoint-
ment and non-promotion are the main means of sufferlng the negative.
Thus, so far as well-structured committees can be made responsible
for appointments and promotions, there is every reason for expecting
incentives of regard to work well. But it is also worth noting that the
judge, or indeed the bureaucrat, gains positive regard in relevant circles
through having their decisions upheld on appeal, and are exposed to
negative regard through having those decisions overturned. A regime
of professional recognition governs the lives of those on the bench and
in the bureaucracy, and it offers considerable hope of deploying effec-
tively the controls of the regard mechanism.

The third complier-centred principle

It remains finally to mention in this overview that there is a third mea-
sure to which the complier-centred strategy would direct us, as we
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look for ways whereby we may hope to check and control those in
power, and thereby stabilize the ideal republic. Not only should we
investigate all that can be done in screening for agents and actions, and
in putting complier-supportive sanctions in place; we should also con-
sider how to arrange for the escalation of sanctions that may prove
necessary in order to cope with the true knave: the person who man-
ages to get into a position of power and who, once there, is deter-
minedly bent on pursuing their own personal or sectional ends.

I have been assuming throughout this discussion that those in
power are subject like everyone else to the ordinary sanctions of law.
Certain privileges may be required for the proper exercise of parlia-
mentary or judicial functions; if debate is to be open and robust, for
example, it may be necessary to give parliamentary contributors pro-
tection against certain charges of libel. But I assume that the ordinary
sanctions of the law will cover many serious offences by people in
power, such as offences of financial impropriety, theft, physical vio-
lence, or anything of that kind.

I also assume that those in power are going to be subject to some
special and very severe sanctions that are motivated neutrally by the
requirements of constitutionalism and democracy. One example here
might be the sanction of parliamentary impeachment for certain
offences in public office. When significant discretion is given to pub-
lic officials, the only way of guarding against the presence of arbitrary
will may be to establish rigorous modes of parliamentary scrutiny, and
to hold out the prospect of impeachment in the event of abuses com-
ing to light.

The ordinary sanctions of the law, and special sanctions of these
kinds, should serve to guard in significant measure against the knaves
who may find their way into government. But even with offences that
do not attract such sanctions, there ought to be a way of i increasing the
penalties for repeat offenders, and of targeting knaves. The minister
who is rebuked for a first offence, for example, should expect to be
stood down for a second, banned from holding office for a third, and
so on. Unless there is escalation of this kind, there may be little hope
of deterring real villains and, worse still, little hope of getting rid of
them from public life.

Conclusion

The cause of republican liberty, by the argument of the last chapter, is
the cause of constitutionalism and democracy. But words like ‘consti-
tutionalism’ and ‘democracy’, and words also like ‘liberty’ and ‘repub-
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lic’, have a tendency to get capitalized. And, with that capitalization
the corresponding ideas have a tendency to attract breathless, often
witless, devotion. I hope that one effect of this chapter may be to
demystify the ideal which I have been trying to articulate, revealing it
as a goal that relies for its promotion on arrangements that are essen-
tially pedestrian and humdrum.

It was customary earlier in the century to refer disparagingly to the
Fabians and other such practical-minded reformers as ‘gas-and-water-
works socialists’. But it is no longer so clear what there was to dispar-
age in the achievement of these figures; they have left us a rather more
solid and attractive legacy than anything that can be traced to their
more romantic, high-flying comrades. What I want to argue for in this
book is a sort of gas-and-water-works republicanism. Certainly the
goal is a dispensation under which the high ideal of freedom as non-
domination flourishes. And certainly that dispensation requires a
regime under which constitutionalism and democracy rule. But con-
stitutionalism and democracy come to be stabilized only via arrange-
ments that are no more intellectually beguiling than the infrastructure
of gas and water supply.

There is hardly a more humdrum reality in political life, for exam-
ple, than that of the committee. Yet if the argument of this chapter is
on the right lines, then our republican faith may have to depend cru-
cially on getting this most pedestrian of institutions to work reliably.
The committee consists of a body of individuals selected for a partic-
ular time or for a particular task: to hear appeals and make recom-
mendations; to search out candidates and make appointments; to
promote or dismiss those in current employment; or to investigate
charges and review performance. It may assume a very formal status,
as in a judicial body like the jury, or an executive body like the cabi-
net, or it may have a status that is more or less informal. The commit-
tee is the enzyme of the body politic, at least in the republican
conception of that body.

There is a tendency in many contemporary circles to denounce
committees as unrepresentative. Committees may well be unrepresen-
tative in the sense of not being appointed by democratic election. But
consistently with not being elected, they may be representative in the
further sense of embodying the main points of view that are present in
the community. And consistently with not being elected, they may
often hold out the best prospect available of having decisions made on
a non-arbitrary basis: on a basis that effectively rules out control by
sectional interests or sectional ideas.

Of course committees, as we may know, may often fail. The
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committee may be stacked, despite the best vetting procedures, with
those who have a special interest in the outcome; or the effect of the
desire for regard may be neutralized despite efforts at ensuring confi-
dentiality, by outside intimidation. Again, the committee may be
vitiated by an unwillingness among members to pursue mutual inter-
rogation as to the reasons for any judgement made. Or, more basically
still, the arrangement may be undermined by the appearance of divi-
sions in the society that make some members willing to present them-
selves as ‘shameless’ to others. A society can become so divided that
committee members care only for the regard of those in their own par-
ticular subculture, whether the basis of the division relates to colour or
creed, for example, class or gender.

If we embrace the republican vision of politics, then it should be
clear that the pressing questions for investigation bear on pedestrian
matters such as how to ensure the high-level performance of commit-
tees. These are the sorts of issue that concerned Machiavelli,
Harrington, and Montesquieu, as well as the authors of Cato’s Letters
and the Federalist Papers. They are questions about the shaping and
reshaping of institutions; in particular, they are questions about how
best to make institutions serve the cause of people’s freedom as non-
domination.

Political theorists have long neglected such questions in favour of
more metaphysical or foundational matters. They have preferred to
spend more of their time reflecting on the meaning of consent, or the
nature of justice, or the basis of political obligation, than they have on
mundane issues of institutional design. They have chosen to do ideal
theory, in John Rawls’s phrase, rather than the sort of theory that
would tell us how best to advance our goals in the actual, imperfect
world. Such a detachment from institutional analysis may be consis-
tent with certain political philosophies but it would mean the death of
any serious concern for freedom as non-domination.



CHAPTER 8

Civilizing the Republic

I believe that the institutions characterized in the previous three chap-
ters are indispensable for furthering the rich republican conception of
freedom described earlier. And I also believe that they fit well with the
republican tradition of institutional thinking and design. But these
institutions cannot walk on their own. They are dead, mechanical
devices, and will gain life and momentum only if they win a place in
the habits of people’s hearts.

Suppose that people did not generally identify with those institu-
tions. Suppose that they regarded them as alien impositions, for exam-
ple, and viewed with disdain or distrust those who argued for their
legitimacy and those who worked for their implementation. Is there
any chance that the institutions would remain long in place? Surely
not. No purely legal institutions have a chance of surviving a substan-
tial level of popular alienation or scepticism. No system of law has a
hope of being effective if the law does not command a considerable
measure of belief and respect. As Dr Johnson said: ‘A country is in a
bad state which is governed only by law because a thousand things
occur for which the laws cannot provide’ (Boswell 1970: 274).

What is going to be necessary, over and beyond the design of suit-
able republican laws, for the success of the sort of regime at which we
have been aiming? We may assume that the laws we have designed
really do serve the cause of non-domination well; we may assume that
they prescribe suitable aims and forms for the republic, and that they
introduce a potentially effective apparatus for regulating the officials
of the republic. What are such laws going to require by way of sup-
plementation if freedom as non-domination really is going to be
advanced?

The answer is, in a word, norms. The laws must be embedded in a
network of norms that reign effectlvely, independently of state coer-
cion, in the realm of civil society. Civil society is society under the
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aspect of an extrafamilial, infrapolitical association; it is that form of
society that extends beyond the narrow confines of family loyalty but
that does not strictly require the existence of a coercive state (Taylor
1995: essay 11; Gellner 1994; Kumar 1993). If the state is to be able to
find a place in the hearts of the people, and if the laws of the state are
to be truly effective, those laws will have to work in synergy with
norms that are established, or that come to be established, in the realm
of civil society. The laws must give support to the norms and the
norms must give support to the laws.

The point is not original. The importance of having civil norms that
mesh with political laws has been recognized from the earliest days in
the republican tradition. Machiavelli is quite clear, for example, that
there is no hope of enforcing a republic of laws in a society that is not
already characterized by buoni costumi: by good customs or morals
(Rubenstein 1991: 51). He says that just as good morals, if they are to
be maintained, have need of the laws, so the laws, if they are to be
observed, have need of good morals” (Machiavelli 1965: 241).

Some of the norms required by a republican regime may be society-
wide, bearing on how anyone in the society should behave. Others
may be specific to those in certain roles or groups. They may bear on
how someone in public office should behave, for example, or on how
someone should behave if they are a member of a disadvantaged
minority. And in either case the norms may require a variety of law-
supportive responses. Perhaps the response required is the kind of
behaviour that also happens to be prescribed by the law, as when
norms condemn the very actions that are identified as criminal
offences; perhaps it is whatever behaviour the law enjoins, as when
norms require conformity to legally established conventions such as
driving on the right or the left; perhaps it is the sort of behaviour that
helps to enforce the law, as when norms require people to report
offences; or perhaps it is behaviour designed to make law responsive
to certain hitherto neglected problems, as when norms enjoin people
to be critical and demonstrative about inadequate laws.

We know what it means to have certain institutional forms estab-
lished by the laws. But what does it mean to say that there are norms
in existence that work in harmony with those laws? Suppose, for
example, that there is a civil norm to the effect that you ought to con-
tribute to any collective effort that achieves a benefit in which you
share. What 1s involved in saying that such a norm—such a society-
wide norm—is established (Pettit 1990)?

One thing involved in any such case is the claim that relevant par-
ties—in the case of a society-wide norm, people in the society as a
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whole—generally abide by the regularity in question: in this case, they
tend to contribute to collective efforts that benefit them. Were that not
true, the norm would not be established in the society: it would repre-
sent nothing more than an unfulfilled wish or prescription. But it is
not going to be enough for a norm to be established that it is a2 matter
of behavioural regularity in the society. Were that enough, then it
would be a norm that people sleep at night or that they keep them-
selves warm or that they cook their meat: and those regularities are not
norms in any intuitive sense, only matters of common taste. So what
else is necessary for a norm to be established, beyond the fact that it is
a matter of behavioural regularity?

When there is a norm rather than just a matter of common taste in
place, then a salient difference is that relevant parties generally approve
of the behaviour in question and/or disapprove of the absence of such
behaviour. If we say that it is a norm across a certain society that you
should contribute to any collective enterprise that benefits you, then
we mean to imply, not just that people tend to make such contribu-
tions, but that people also tend to approve of anyone who makes them
or to disapprove of anyone who fails to do so. They may be surprised
to discover that someone prefers to sleep during the day, or not to keep
warm, or to eat their meat uncooked; but, other things being equal,
they will be more or less indifferent to the discovery. People will not
just be surprised, however, to discover that someone fails to contribute
to a collective effort from which that person benefits: not, at any rate,
if that offends against an established, society-wide norm. They will
tend to disapprove of the failure to contribute; they will tend to think
ill of the person in question.

If itis a norm in a society, therefore, that someone should behave in
a certain way, then first, relevant parties will generally behave in that
way; and second, relevant parties will generally approve of anyone’s
behaving in that way and/or disapprove of anyone’s failing to do so.
To approve and disapprove in the relevant sense will be to have a dis-
position to praise or blame the person—to their face or, more likely,
behind their backs—if a suitable occasion presents itself. Sometimes
we approve or disapprove in this sense, on the grounds that the behav-

iour in question does or does not suit our own purposes. But when
there is a civil norm in question, in particular a norm that is shared
with others, then it is natural to suppose that the required approval or
disapproval will materialize on more neutral grounds: on the grounds
that it does or does not suit the purposes of others besides the agent,
or that it does or does not promote the interests of society as a whole
or of some other relevant group.
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For something to be established as a norm, however, a third impor-
tant condition also has to be fulfilled. Not only should the behaviour
be a matter of general compliance and a matter of general approval
among relevant parties. The approval in question should help to
ensure the compliance. The fact that people approve of anyone’s con-
tributing to a general cause, or disapprove of anyone’s failing to con-
tribute, should make it more likely or more secure that people will
indeed contribute on that pattern. This condition is quite weak, since
it says nothing about how effective the approval should be in ensuring
the compliance, but it is none the less important. It serves to mark off
genuine norms from patterns of behaviour that generally attract
approval but that are in no way affected by that approval. It may be a
regularity that people eat every day, and it may even be a pattern of
which people generally approve. But given that the reason people eat
every day is unlikely to connect with the fact of such approval, we are
hardly going to describe that regularity as a norm.

In order for a regularity to be a norm, then, the elements of compli-
ance and approval that I have identified must actively engage with one
another; they cannot remain in inert apposition. They may engage
with one another, for example, to the extent that parents encourage
their children to adopt the norms by showing that that is necessary for
parental approval. Or they may engage in virtue of the fact that while
virtuous people conform to the norms spontaneously, few are wholly
or permanently virtuous, and their motivation may benefit from rein-
forcement by the pattern of approval and disapproval on offer (Pettit
1995b).

Three conditions, then, are needed for the existence of a norm: first,
that relevant parties generally display the pattern of behaviour in ques-
tion; second, that they generally approve of someone’s doing so
and/or disapprove of someone’s not doing so; and third, that this habit
of approval makes the behaviour more likely or secure than it would
otherwise be. Where those three conditions are fulfilled, of course, it
is likely to be a matter of common belief that they are fulfilled—or at
least of common belief in the relevant group—and we may wish to add
that as a fourth condition. Everyone is going to want to know what the
norms in their society are, and equally everyone is going to be in a
position to tell what they are. Moreover, those facts are salient to
everyone, at least in the relevant group, so that everyone is in a posi-
tion to recognize, not just that it is a norm that something or other
should be done, but also that everyone relevant recognizes that this is
a norm. Thus we are directed to the familiar hierarchy of common
knowledge, at least in the form in which it continues: and no one dis-
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believes in that common recognition, no one disbelieves in that disbe-
lief, and so on (Lewis 1969: 56).

We can return, at last, to the claim with which we began. That claim
is that the laws introduced under the regime described in the previous
three chapters need to mesh with norms of civil society if the regime is
to have any hope of being reliably established. Let the laws conflict
with such norms, let the laws fail to be actively supported by such
norms, and the chances of realizing the ideal republic that we are after
must be radically diminished.

Suppose that there are norms established across a society, and in rel-
evant groups within the society, that support a republican pattern of
laws. In that case the norms, like the laws, will have a republican char-
acter: they will be consistent with, and indeed supportive of, a dispen-
sation in which everyone enjoys freedom as non- domination. The
norms will not be essentially sectional or factional, for example, as in
norms that prescribe the welfare of a particular group, at whatever
general cost, or norms that dictate taking revenge on outsiders for var-
ious offences against members of that group. Those who are party to
the required norms—those who embody such norms in their habits of
action and approval—will not be hostile to the common good; on the
contrary, they will display what we naturally describe as a public-
spirited character.

When I said that republican laws must be embedded in a network of
civil norms, therefore, I could as well have said that republican laws
must be supported by habits of civic virtue or good citizenship—by
habits, as we may say, of civility (Selznick 1992: 389-90)—if they are
to have any chance of prospering. In putting the requirement in this
manner, of course, the connection between my claim and the repub-
lican tradition generally should become even more salient. In many
minds that tradition is primarily distinguished, not by its distinctive
conception of liberty, and not by its image of the form that constitu-
tionalism and democracy and regulation should take, but by its insis-
tence on the need for civic virtue: on the need, in my preferred phrase,
for civility (Burtt 1993). One of the recurrent themes in the tradition
is that the republic requires a basis in widespread civility; it cannot live
by law alone.

This chapter is devoted to that theme. In the next section, I look at
some different grounds on which civility is required to support a
republic; these are not meant to be exhaustive but only illustrative. In
the section after that I consider how far a republic can expect or ensure
that such civility will come to be established. And then in the final sec-
tion I show that the civil republic envisaged here is likely to be a



246 Republican Government

society where people establish linkages of trust and where ordinary,
infrapolitical life thrives.

I. The need for civility

The first and most important reason why a republic is going to need to
have its laws embedded in a network of norms is that people enjoy a
higher degree of non-domination under a regime where there are
norms to support republican laws. Where the laws reign in isolation
from civil norms, perhaps even in conflict with such norms—if indeed
such a regime is feasible—people will tend to respect those laws and to
desist from arbitrary interference with others only when the legal and
other costs of interfering happen to outweigh the benefits. They will
respect those laws reluctantly and perhaps resentfully, not out of a
sense of what civility requires. But that means that compliance by oth-
ers with the law is going to be so contingent on circumstances, and so
unwilling, that it cannot do much in the way of establishing a
person’s undominated status. Each person will be undominated, each
person will be proof against arbitrary interference by others, only
insofar as they manage to stay in the legal limelight, away from the
darker corners where interference can go unresisted and unpunished.

The reliable enjoyment of non-domination, therefore, requires
more than the existence of laws that stake out the areas in which you
are to be proof against interference; it requires that there are also
socially established norms that give an added salience and security and
lustre to those areas. If there are such norms in place, then it will be a
matter of reliable, perhaps unthinking inclination that leads others to
respect you in those areas. You will not have to depend just on the
effectiveness of the law for your freedom as non-domination; you will
also be able to put your trust in the power of established norm. The
field of social force in virtue of which others are led to show restraint
and respect and you are enabled to live in non-domination will have a
two-dimensional aspect. Others will be moved to acknowledge your
place and your standing, not just by a susceptibility to legal sanction,
but also by a spontaneous, culturally reinforced civility (Spitz 1995a).

Itis a common observation among those who study compliance that
the reasons most people obey the law in law-abiding communities
derive, not from fear of legal sanctions, but from a sense that the law
is fair (Braithwaite 1989; Tyler 1990). More specifically, so the studies
tend to show, most people’s reasons for obedience derive from a sense
that the law is procedurally fair, being shaped and applied on an
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informed, pr1n01pled basis and without undue influence from any sec-
tional perspective (Tyler and Mitchell 1994; see also Lind and Tyler
1988). People do not weigh up the legal sanctions and come to be
deterred by them. They see the law as legitimate and that leads them,
at least within certain limits, they give it their unquestioned compli-
ance.

This observation gives support to our first argument for the neces-
sity of civility. For people will presumably see a republican pattern of
law as legitimate, and will give it more or less unquestioned compli-
ance, precisely when the law is supported by republican norms: pre-
cisely when it does not enjoin anything that runs counter to such
norms and it is formed and applied in a way that is consistent with
such norms. Republican laws will reliably attract compliance, then,
and people will reliably enjoy the freedom as non-domination which
such laws hold out as a prospect, only when the laws are buttressed by
suitable norms, only when legal compliance is occasioned or rein-
forced by widespread civility.

A second reason for thinking that widespread civility is necessary
relates, not to the need for supporting obedience to the law, but to the
need to have the law keep track of people’s changing and clarifying
interests and ideas: to the need to have the law satisfy the constraints
associated with democratic contestability. Suppose that there is some
type of offence against people’s freedom as non-domination which is
not generally recognized as an offence. Suppose, for example, that
while some form of government activity does not track the interests or
ideas of a particular group in the society, this is not established as a fact
within the culture. In such a case it will be possible to get the offence
recognized only if there are people in that group, or at least people
identified with the group, who are prepared to act in the group’s name.
They do not just complain on their own behalf. They display a form
of civility which leads them to work at organizing the group and at
articulating shared grievances; in their disposition to approval and
action, they embody norms of fidelity and attachment to that group.

Think of the revolution in attitudes which many societies have
recently experienced on questions to do with the role of women or the
place of ethnic minorities. It is not very long since activities and utter-
ances which now have an offensive and a shameful profile would have
passed without remark in those societies: would have been taken as
routine and unobjectionable. If things have changed for the better so
that truly objectionable utterances and activities have become subject
to formal or informal sanction, then that is the effect of civility in a
more creative role than that which is associated with obedience to the



248  Republican Government

law. Suppose that those who worked for the changes achieved had not
internalized norms related to the good of the groups in question.
Suppose they had each been focused only on themselves and their fam-
ilies and had not extended their concern to such larger objects of
attachment. In that case it is very doubtful whether the changes in
question would ever have been realized.

The fact is that different groupings often represent quite different
perspectives, and that it is hard for outsiders to remain alert to the
interests and ideas of those involved. This may be hard for reasons of
inadequate motivation: not being themelves at risk under threats to
those groupings, outsiders may fail to pay due attention to what is hap-
pening. Or it may be hard for reasons of perception and insight: not
being party to the practices and sensibilities of those who belong to the
groupings, outsiders may not be able to see or articulate the problems
in question (Pettit 19944). This lesson has been eloquently taught by
the practice of governments, even relatively benevolent governments,
in the traditional, unrepresentative politics of race and gender. A
republic in which there are different groupings and different interests
needs a politics of difference (Young 1990); and a politics of difference
is possible only where there is widespread, group-centred civility.

I have illustrated the second ground for requiring widespread civil-
ity by reference to the civility that can emerge in association with eth-
nic and gender groupings. But it is important to recognize that the
civility required is needed across a much broader range than these
examples may suggest. Think of the politics that has been waged in
many societies, to a lesser or greater effect, on behalf of consumers or
prisoners or War—W1dows, on behalf of those with various handicaps,
those in deprived geographical areas, or those who identify themselves
as homosexuals. Such forms of politics are often essential for the artic-
ulation of important interests, and they are all going to require the
group-centred forms of civility that I have been discussing.

But not only is the second ground for requiring widespread civility
relevant with a large range of groups, it is also sometimes relevant with
the largest group of all: the society, even the world, as a whole. The
most striking example here is the sort of civility manifested by those
who have articulated, often in the teeth of sectional opposition, the
need for environmental awareness and protection. It is extremely
doubtful that governments would have been forced to take account of
environmental considerations, even in the inadequate measure to
which they currently do so, if people were not generally responsive to
a norm requiring concern for the common good: a norm requiring
efforts on behalf of that good even when free-riding looks like the
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rational, self-interested response (Pettit 1986). If the law is to be kept
on track, if it is to remain conscious of and responsive to people’s
interests and ideas, then there has to be a form of civility available that
will drive, not just a politics of difference, but a politics of common
concern.

This point should be obvious, of course, even without going to the
issues of common concern that the environmental movement repre-
sents. While the ideal of republican law presupposes that there is a high
level of group-centred civility available, it must also presuppose that
such partial forms of civility do not drive out the civility that goes with
a concern for the society as a whole. It is now commonplace to recog-
nize that people can have different identities, as they act in one context
out of this allegiance, in that context out of another. What should also
be obvious is that people can display different forms of civility, as they
simultaneously acknowledge the hold of norms that relate, here to the
welfare of one group, there to the welfare of another (Fraser 1992).
The point to recognize with the politics of difference is that, while it
requires partial forms of civility in order to be effective, it also requires
a disposition on the part of people, even people of quite different per-
spectives, to display a civility that relates to the society as a whole. Let
people cease to countenance society-wide norms in their enthusiasm
for more local affiliations, and the republic will degenerate into a
battlefield of rival interest groups. It will cease to be a forum where
democracy works in the deliberative, inclusive, and responsive pattern
that we described earlier.

So much for the first two ways in which widespread civility is
needed in order to provide a grounding for the institutional republic.
A third reason for requiring such civility relates not to compliance and
obedience, and not to the articulation of new legal causes, but to the
effective implementation of legal and related sanctioning. Let us sup-
pose that the ideal republic has been designed to identify and hold up
for sanction a suitable range of activities: these may be criminal activ-
ities, for example, or the sorts of activity that we want to discourage
among officials. In order for sanctions to work as deterrents, the
offences must be reliably detected and the offenders reliably
identified. And the only hope of ensuring such a pattern of effective
sanctioning is to have norms that lead people not just to approve of
compliance with the laws, and to disapprove of non-compliance, but
to make clear what their attitudes are—to be forthright in their com-
mendation and censure (Pettit 19945)—and if necessary to identify
and report offenders in relevant forums.

The necessity of civility in this respect is obvious from the fact that
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there is a severe limit on how far the police can identify offenders or
even detect offences. That is true with political corruption, where
ordinary citizens need to be ready to blow the whistle on bribery or
simony or whatever, and with environmental pollution, where green
movements represent the only effective watchdogs available. It is true
also with domestic violence, where women often depend on their
friends to report offences, or to put the offender to shame, or to provide
the support necessary for them to be willing to report the offences
themselves. But it is true in more humdrum areas too. It is only if ordi-
nary members of a community are prepared to complain about petty
theft, or littering, or vandalism, that there is any hope of legal sanc-
tioning being effective (Karstedt-Henke 1991). Ordinary people must
be willing to support such sanctioning by making personal and com-
munal disapproval manifest and, if that becomes necessary, by calling
in the legal authorities.

The need for widespread civility on this third front is well marked
in the traditional republican principle according to which the price of
liberty is eternal vigilance. What civility achieves here is the mounting
of a level of vigilance, and therefore a level of exposure to sanction,
which would be quite impossible in its absence. What it achieves in
particular, under traditional assumptions, is the mounting of exacting
vigilance in relation to those who hold power within the state. The
established wisdom was that power particularly needs to be watched,
because power is essentially corrupting. The tenet of the eighteenth-
century commonwealthman gives typical expression to the idea. ‘As
he never saw much Power possessed without some Abuse, he takes
upon him to watch those that have it; and to acquit or expose them
according as they apply it to the good of their country, or their own
crooked Purposes’ (quoted in Robbins 1959: 120).

The emphasis on the need for vigilance, whether with public
officials or with other citizens, fits with contemporary insights on
social control. Theorists of regulation distinguish between the police-
patrol and the fire-alarm mode of oversight (McCubbins and
Schwartz 1984). In the first we rely on active police surveillance for the
detection of problems; in the second we rely on someone’s blowing
the whistle and calling in the fire brigade. The fire-alarm mode is much
cheaper, it raises fewer dangers of corruption, and it is liable to be
much more effective: after all, no police officer can cover very much
ground. But fire-alarm oversight corresponds precisely with the tradi-
tional notion of virtuous vigilance. It is a form of oversight that goes
naturally with the widespread acceptance of corresponding norms:
that is, with widespread civility.
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Before leaving this point, I might mention that, while traditional
republicans almost all recognize the need for virtue in the sense of vig-
ilance, there is an interesting divergence between those who think that
vigilance can be more or less routinized and those who believe that it
requires an active, ever restless citizenry. Montesquieu (1989) repre-
sents someone who holds that things can be organized so that without
any tumult, without any hue and cry, we can ensure the smooth func-
tioning of the republic: the smooth functioning of the moderate soci-
ety, as he would put it, in which liberty and tranquillity is assured for
all. Adam Ferguson (1767), on the other hand, rails against this vision,
arguing that there is no hope for liberty unless complacency is kept
continually at bay and the ordinary people remain alert to the worst
that the powerful can do. The rule of law that Montesquieu found and
praised in Britain is fine, so Ferguson (1767: 167) says. ‘But it requires
a fabric no less than the whole political constitution of Great Britain,
a spirit no less than the refractory and turbulent zeal of this fortunate
people, to secure it.’

The issue between these two sides is essentially empirical, and we
should leave it for investigation elsewhere. But there is one salient fact
about advanced societies which suggests that it is Ferguson’s lead, not
Montesquieu’s, that we should follow. This is that, at least in some
areas, say areas of environmental pollution, the power of offenders to
reassure ordinary people—in effect, to tranquillize them—is so great
that it may require an active opposition, even an opposition of enthu-
siasts and crusaders, in order to ensure that offences are effectively
identified and offenders made to answer for what they have done.

I1. The supply of civility

I have been documenting the ways in which republican laws need the
support of republican norms: the support, in other words, of repub-
lican forms of virtue or good citizenship or civility. But the question
now is what the republican state can do in order to facilitate the
appearance and operation of the required civility. Is it possible for laws
to be so designed and so arranged that they nurture the fulfilment of
the very civil conditions on which their success—their success as guar-
antors of non-domination—depends? Can the state do anything to
make it likely that the laws which enshrine the aims and forms of the
republic will be securely based in civil norms?
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Ensuring the legitimacy of law

The one salient thing that the state must do is to ensure that the laws
in question are established in common perception as legitimate inter-
ventions in civil life. It can expect only laws of this manifestly legiti-
mate character to be supported by civil norms. And if it fails to deliver
such laws then, plausibly, it must expect to diminish the fund of repub-
lican civility. What are people going to do if they find a system of laws
that does not answer to the sorts of concern highlighted in their civil
responses? Assuming that the laws are firmly and fixedly in place, it is
all too likely that they will retreat into an attitude of indifference or
hostility towards the state. But if people do retreat in this way, then
there will be less and less scope for the exercise of civility and less and
less reason to expect civility to spread and prosper.

But granted that the republican state has to establish the salient
legitimacy of its laws, how is it to go about accomplishing that task? A
first, ideological requirement is that it should be able to represent free-
dom as non-domination both as a commanding good and as a good
that its laws are designed to further; this connects with my discussion
of publicity in the Chapter 5. And a second, institutional requirement
is that the republican state should manifest itself as a forum in which
contestatory democracy is a palpable, stable reality and no one is sub-
ject to domination by those in power: both the things pursued by the
authorities, and the ways in which they pursue them, are required to
pass general muster.

The fulfilment of this institutional condition is necessary for—and
likely to facilitate—the fulfilment of the ideological one. If every
group in the society is manifestly in a position to contest any of the
aims or forms or activities adopted by the state, as under the institu-
tional requirement, then it is hard to see how the laws enshrined and
applied in that state could fail to present themselves, however impli-
citly, as effective means of ensuring against domination; it is hard to see
how the ideological requirement could fail to be satisfied as well. And
it is only if every group is in this position, as under the institutional
requirement, that we can expect the laws to present themselves as
effective means of ensuring against domination; no amount of ideol-
ogy is going to compensate for such a manifest, institutional failure.

The line that we are defending here has connections with the repub-
licanism of Jean Jacques Rousseau (Spitz 1995a: 341-427). The main
component in freedom, according to Rousseau, is the enjoyment of
non-vulnerability to the will of others; the enjoyment, as he tends to
put it, of non-dependency. But non-vulnerability can only be guaran-
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teed for each under a law that is internalized by others as a legitimate
and welcome form of constraint, not as a forceful imposition that will
be systematically resisted and strategically avoided. How to ensure
that the law will be internalized in this way and will not present itself
as an alien restraint? Rousseau’s solution is to require that the law sat-
isfy his version of the democratic constraint: that it be identified,
under conditions of full participation, as a matter of the general will.

The solution suggested here requires also that the law satisfy the
democratic constraint, but a constraint of contestatory, not majoritar-
ian, democracy. The laws must be fit to survive the challenges that they
confront under conditions of deliberative, inclusive, and responsive
democracy. In particular, they must be fit to survive those challenges
in a regime that is bolstered against corruption by the presence of sta-
bilizing factors like those that I discussed in the previous chapter. If
the laws have proved themselves fit to be selected in such a democra-
tic, contestatory environment, then that is the best sort of proof avail-
able that they are legitimate interventions in civil life. The laws will
present themselves, not just as sanctioning devices, but as instruments
that signal what civility requires.

If the laws serve for most people as signals of what suitable civil
norms require, not just as sanctioning measures, then that is bound to
increase the chances that the laws will enjoy civil acceptance and sup-
port. It is bound to facilitate those habits of civility on the presence of
which the very success of law depends. The main aim of a republican
state, therefore, must be to present itself as a legal regime that enjoys
civil legitimation, and that demands compliance on the part of those
who are civilly minded.

But is there anything else that a republican state can do to foster and
promote the sort of civility on which its success depends? There are
obvious steps that it can take to ensure that the education system holds
out the required civility as something to be admired, not dismissed out
of ignorance or cynicism. But it is painfully obvious in most societies
that those measures easily deteriorate into the sort of propaganda that
bores or alienates. So is there anything else that the state can do on this
front?

Fostering the intangible hand

We know little or nothing about how to generate widespread civility
where it has more or less ceased to exist. Who is to say what the state
can do in a society where civility and the expectation of civility are at
a minimum—where there is little of what James Coleman (1990:
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300-21) calls social capital—and where people only put their trust in
friends and family (Gambetta 1988)? But is there anything that we can
say about what the state should not do in circumstances where there is
already a good fund of civility available? If we accept the points made
in the previous chapter about the intangible hand, then one observa-
tion is hard to resist. This is that the state must be very careful not to
introduce heavy-handed patterns of control that are likely to under-
mine the influence of this more or less autonomous mode of regula-
tion.

The intangible hand helps to nurture a pattern of behaviour by
holding out the prospect that its manifestation will earn the good
opinion of others and/or the failure to manifest it will earn the bad. If
we assume that people care about the regard of others, seeking their
high regard and fleeing their low regard, then it is natural to think that
the intangible hand can be an important way of establishing and secur-
ing certain patterns of behaviour. [ argued in the previous chapter that
it can be an important influence on those who serve in official posi-
tions, and that if things are well designed, it can be an important
influence for good. We should now recognize that it can be an impor-
tant and positive influence in encouraging fidelity to civil norms more
generally and that the state must be careful not to do anything to
diminish this influence.

Under our definition of what it is for a norm to exist, the pattern of
behaviour required is going to attract approval and/or the failure of the
behaviour is going to attract disapproval. But this means that civility
carries an inbuilt reward, and the lack of civility an inbuilt penalty
(Pettit 1990). Being honourable is likely to go with being honoured,
being dishonourable likely to go with being dishonoured. Other things
being equal, then, we may expect that if a pattern of civility is estab-
lished in a society, then that pattern will tend to be self-reinforcing. So
long as nothing is done to disturb the pattern of sanctions on offer, we
may expect those sanctions to stabilize people’s civility.

In the general run, of course, people will be civil out of the sheer
habit of civility. That is as well, indeed, since we saw that regard is only
going to be available in full measure when civility is assumed to mate-
rialize on a spontaneous basis, not out of a strategic wish for some
other end: not even out of a wish for the regard itself. But when peo-
ple experience temptation and weakness of will, for example, and
when spontaneous virtue fails, we may expect them to be generally
kept in line by recognizing the sanctions of regard to which they are
subject. The presence of those sanctions ought to guard civility against
the dangers of such occasional lapses (Pettit 19955).
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If civility is widespread in a society, then the state ought to be very
careful not to undermine it by doing anything to disturb these motors
of regard. It is part of established wisdom that the state ought not to
get in the way of the wonders which the invisible hand can bring about
in the provision of market goods. It ought to be part of established
wisdom that equally the state ought not to get in the way of the mar-
vels which the intangible hand can facilitate in the supply of civic
virtue.

How might the state get in the way of the intangible hand and do
itself a disservice by reducing the civility available? I will mention one
possibility, which was already signalled in my discussion of how a
deviant-centred strategy of regulation—a form of regulation designed
primarily to cope with knaves—can project a very unflattering image
of the agents regulated and can thereby have negative effects on their
behaviour. If those who put in extra, unpaid hours at their work are
required to clock in and clock out, under a pattern of intrusive man-
agement, then it is obvious that that may cause them to work less than
before. The lesson of my earlier discussion was that this sort of coun-
terproductivity is a permanent possibility when agents are treated like
knaves. We mentioned various counterproductive effects that can
materialize including, for example, that agents can be negatively
labelled, can become dependent on sanctions, can assume an attitude
of defiance, and can close ranks against outsiders.

One of the dangers that the state must avoid is recourse to a pattern
of regulation and legislation which has effects of this kind, and which
tends to counter the influence of the intangible hand in sustaining
civility. And the danger in question, it turns out, is not a purely
abstract possibility. For the reigning ideology about how the state
should seek to discipline citizens, in particular those citizens that it
employs for various tasks, sees no role whatsoever for the intangible
hand. It suggests that there are only two modes of control available,
each of them inimical to this sort of mechanism.

The first control acknowledged is the discipline of the invisible hand
that is associated with the free market in goods and services and with
the market-like structures that are more or less consciously intro-
duced in political and related spheres. The other is the discipline, as we
might call it, of the iron hand: the discipline associated with the
deployment of centralized state sanctions and with the monitoring
required for the application of those sanctions. One of the most strik-
ing things about contemporary democracies is the strengthening
assumption that in institutional planning we are faced with a stark
choice between the invisible hand and the iron hand: between a
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strategy of marketing and a strategy of management. The idea is that
this choice corresponds with the established dichotomy between
spontaneous and imposed order, decentralized and centralized control
(Hayek 1988).

This dichotomous view of regulatory possibilities has had a very
bad effect on the behaviour of states in a number of areas. It has par-
ticularly affected the attitude taken to the various autonomous and
quasi-autonomous bodies that belong to civil society but that states
are generally expected to support or subsidize. I am thinking of hos-
pitals, schools, universities, research institutes, broadcasting stations,
public utilities, women’s refuges, consumer bodies, indigenous peo-
ple’s commissions, and the like. Confident that they are themselves
subject to the allegedly market-like discipline of popular election—
this, under the interest-group pluralism discussed in the previous
chapter—politicians have come to argue that it is essential to introduce
similar market-like mechanisms into these areas or, failing the avail-
ability of those mechanisms, to impose a tough and uncompromising
pattern of management. How can we throw public money at such
bodies, so it is asked, unless we assure ourselves that the public is get-
ting value for its dollar?

But the strategy of tough management often communicates an
image of agents as uncivil and knavish and often generates the bad
effects of deviant-centred sanctioning. And so, when such a strategy is
put in place, civility in the relevant areas can be quickly undermined.
Think of the likely effects on teachers, for example, if they are required
to record and account for how they spend every hour, if they are under
constant pressure to establish a satisfactory performance relative to
abstract indicators, if they are given little or no discretion on curricu-
lar, disciplinary, or other fronts, and if they generally have to live
under the presumption of being lazy unless proven productive. Where
teachers will usually take pride in their effort and achievement, and
enjoy the rewards of a corresponding status in the local school and
community—where teachers will usually be susceptible to the
influence of the intangible hand—the tough-management regime is
likely to diminish the prospect or importance of these rewards and to
diminish spontaneous civility. I do not say that management is not
important. But an appreciation of the role of the intangible hand
makes it clear that tough management can often be bad management.

We had been discussing the question whether the state can do much,
apart from ensuring the salient legitimacy of its interventions, to
foster the sort of civility on which its own success depends. While the
considerations just mentioned have a certain anecdotal character, I
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hope they make clear that the state must be careful to try to legislate
and regulate in a way that leaves scope for the intangible hand to sus-
tain patterns of civility. It must avoid falling into the trap of focusing
on deviants and treating everyone in the areas it controls as if they
were knaves. It must try, on the contrary, to create a regulatory envi-
ronment within which the intangible hand flourishes. Whatever con-
trols are adopted, it should ensure that the standards expected in
different areas of performance are clear to all concerned; that there is
also an expectation in place that agents will voluntarily meet those
standards, not just meet them under duress; and that there is sufficient
visibility to enable relevant parties to see who is satisfying those stan-
dards and who is not.

Internalization and identification

In concluding this discussion of the supply of civility, there is one
further matter that I would like to mention. We naturally think of
civility, and of virtue in general, as a matter of internalizing values that
stretch people’s desires beyond the compass of narrow, selfish con-
cerns. But that image may make civility seem less natural and more
demanding than it actually is. It misses out on the fact that civility
involves, not just internalizing values, but also identifying with the
groups whose interests are associated with those values (Kelman
1958). And so it fails to register the fact that without civility a person
may be deprived of dimensions of identity that are attractive and even
compelling. It marks the efforts of self-denial that are required for the
achievement of civility, but it does not mark the costs to the identity
of the self that are involved in failing to achieve it.

To be a personal self, conscious of your identity over time, is to own
a certain heritage of experiences and feelings, beliefs and judgements,
plans and commitments, achievements and failures. It is to treat those
experiences as conscious sources of memory, those beliefs as bases for
reasoning, those plans as constraints on deliberation, and those
achievements and failures as sources of pride and shame. It is not to be
alienated from this heritage but to acknowledge that this is where you
are coming from: this is what you are.

But while each of us is a personal self in this sense—in this sense of
owning a personal heritage—it is also true of each of us that we often
suspend the hold that that self has and allow ourselves to be recruited
to other identities. We find ourselves responding in a way that owns,
not a personal heritage, but a heritage that is shared with others.
Consider the nationalist who takes the experiences of their nation as a
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starting-point and tries to make a judgement on what their country has
to learn. Consider the theologian who takes the doctrines of his or her
church as given and worries about what they imply in this or that con-
temporary context. Consider the business executive who takes part in
decision-making routines on the unquestioned assumption that certain
corporate plans are already fixed in place. Or consider the member of a
political party who feels pride or shame in what the party has done in
the past. In each of these cases, the agent is letting their personal self go
offline, as it were, and is allowing a different identity—a national or
religious or corporate or political identity—to take over in its place.

Identification is the process whereby an agent takes on such a larger
identity. One way of describing it might be to say that the personal self
remains always in place and that identification is an instrumentally
motivated choice, adopted because the personal self sees it as useful to
its own ends or values (Blau 1964; Homans 1961). That mode of
description overlooks the fact, however, that identification is not an
intentional initiative but something that comes to people as naturally
as breathing (Turner 1987). No doubt it is true that, were a certain
identification to work against the interests of the personal self, then
the agent might rethink it and might take steps to inhibit the process
(Pettit 19955). And no doubt it is true that, should that identification
raise a problem for the agent’s evaluative commitments—perhaps a
problem for other identifications—then again the agent might rethink
and revise (Pettit 1997). But these facts are quite consistent with
identification being an unmotivated, unchosen feature of how we nat-
urally conduct our lives (see V. Braithwaite, forthcoming).

One reason for emphasizing the unchosen nature of identification
in general, and of this or that identification in particular, is that that
emphasis answers to our phenomenology. But another is that it fits
with the fact that as we change identification then, in the old ocular
metaphor, we also change point of view. We do not maintain the
unchanging perspective of the personal self when we move from one
communal identity to another. Rather we change perspectives, now
seeing things from this point of view and now from that. If you like,
we change selves: we come to feel and think and plan as if we were not
an insulated person but a person in whom socially more extended enti-
ties have assumed life.

The internalization image of civility, to return to our main theme,
represents fidelity to civil norms as an exercise in overcoming the self,
whether the norms internalized be those of the society as a whole or
just those of particular subgroups. But civility is as much a matter of
identification as it is of internalization, for when I internalize civil



Civilizing the Republic 259

norms I can be described, at one and the same time, as identifying with
the group whose norms they are.

This is true, at any rate, when the norms in question promote a com-
mon good of that group: a good which no one can achieve for them-
selves except in the measure that it is achieved for some or all others.
If the norms prescribe a form of compromise among competing mem-
bers of a group, in order that each should be able to realize essentially
conflicting ends, then fidelity to such norms may not involve
identification with the group as a whole. But we saw in the first part of
the book that freedom as non-domination is not of this kind. It is a
common good to the extent that no member of a vulnerable group—
no woman or black and, ultimately, no member of the society as a
whole—can hope to achieve it fully for themselves without its being
achieved for all members: no member can hope to achieve it fully for
themselves except so far as membership of the group ceases to be a
badge of vulnerability. With norms that are related to the promotion
of this good—with norms of republican civility—it is inconceivable
that someone could internalize those norms without at the same time
identifying with the group whose welfare the norms promote.

Communitarians complain that liberal philosophies of the state shut
down possibilities of identification, as we saw earlier. If they have a
good argument for this conclusion, it may be that liberals do not coun-
tenance essentially common goods as ends for the state to promote.
They typically see the state as designed to ensure a decent compromise
between people’s conflicting ends, people’s conflicting conceptions of
the good. Fidelity to the norms required for the state’s success in
ensuring such a compromise will not necessarily involve any
identification with the polity as a whole, or even with other groups; on
the contrary, the rationale assigned to the state will tend to emphasize
people’s separateness and people’s competition with one another. But
no such argument is going to work against republicanism. For the
norms of civility that are required for fostering freedom as non-dom-
ination are norms of solidarity with others, not norms of compromise,
and they are intimately tied to adopting group-level points of view.

It is important to recognize the linkage between the internalization
of republican norms and identification, because it reveals that civility
is not just a matter of denying the personal self. It is also a matter of
letting other identities take over in your person. It is a matter of own-
ing heritages of experience and belief and intention that transcend
your personal concerns, whether those be the heritages that bind
you, say, to other women, or other members of your ethnic group, or,
ultimately, other citizens.
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Identification is a natural phenomenon, and the fact that civility is a
matter of identification augurs well for its accessibility and robustness.
When someone devotes a day to clearing up litter on a public beach,
when a woman spends one night each week helping in a refuge for bat-
tered wives, when an individual takes up a cause like that of prisoners’
rights, or when a teacher lets their work invade the weekend, there is
no need to picture the achievement as a triumph of will over instinct.
What the person does in any such case can be described, equally faith-
fully, in terms of their honouring an identity that may be as intimate
and important to them as their most personal concerns. We all like
identifying with others in the enactment and assertion of collective
identities; indeed, we can hardly help getting caught up in such com-
munal concerns. And so there need be no miracle of self-denial
involved in the manifestation of widespread civility within a commu-
nity. Such civility need only testify to the irrepressibly social nature of
our species.

The theme that I have been emphasizing in this last discussion res-
onates with a recurrent strand in the republican way of thinking about
civic virtue. This is the strand of thought that tends to associate such
virtue with love of country (see Taylor 1989; Viroli 1995; Miller 1995).
For once we see that civility involves identification as well as internal-
ization, we recognize that civility is bound to mean identifying in
good part with the society or polity considered as a whole. And such
identification is just what we mean by patriotism. In Charles Taylor’s
(1989: 166) expression of the theme, ‘I feel the bond of solidarity with
my compatriots in our common enterprise.” Patriotism can degenerate
into a thoughtless nationalism of ‘my country for good or ill’, of
course, but if it goes with a proper republican form of civility it is
bound to represent the attitude, rather, of ‘my country for the values
it realizes’: ‘my country for the freedom with which it provides us’.

We may not be able to identify with the liberal state, then, for the
fact that it gives each of us our private portions of satisfaction; the
things that satisfy me may compete with the things that satisfy you,
and our competition for what the polity provides may reinforce us in
our distinct, personal identities. But we can surely identify with the
republican polity for the fact that it gives each of us, and each of us to
the extent that it gives all, the measure of non-domination that goes
with being a fully incorporated member: a fully authorized and a fully
recognized citizen. If we cherish our own citizenship and our own
freedom, we have to cherish at the same time the social body in the
membership of which that status consists.
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I11. Civility and trust

I have discussed some reasons why the institutional republic charac-
terized in previous chapters needs a grounding in widespread civility.
And I have looked at how far we may expect such civility to be forth-
coming and at what the state can do to nurture it. In this final section
I turn to the connection between widespread civility and widespread
trust. I want to show that the civil society that the institutional repub-
lic presupposes is a society in which we may expect trust to material-
ize and prosper.

A person might be virtuous without anyone else presuming on that
virtue: without anyone else acting on the presumption that the person
is virtuous, say by putting themselves in his or her hands. A person
might be trustworthy, in other words, without anyone else actually
trusting them. Others might not be predisposed to believe in the trust-
worthiness; not believing in it, they might never put it to the test; and
not putting it to the test, they might never find reason to revise their
view (Hardin 1992).

In making my case for the need of widespread civility, I ruled out
the possibility of such virtue coming apart from others’ presuming on
it. I took widespread civility to imply that there were suitable repub-
lican norms established in relevant groups, and that these were estab-
lished as a matter of common knowledge among the parties involved.
If there is widespread civility in that sense, then the people in question
know of one another’s civility and may be expected to presume upon
it: they may be expected to take group initiatives, for example, that
make sense only if others in the group are not going to let them down.
Thus in itemizing the need for widespread civility, and in indicating
what the state can do to promote such civility, I was arguing in effect
for a civil society where suitable forms of trust are exercised and
rewarded.

I was arguing in particular, I should say, for a society where suitable
forms of personal trust are exercised and rewarded. When we rely
confidently on someone to behave in a certain way because there are
independent sanctions available that support that form of behaviour,
then we trust that person in an impersonal fashion. When we rely
confidently on someone to behave in that way because we think that the
perception of our reliance will activate a cooperative disposition—say,
will trigger civic virtue—and will make the behaviour that much more
attractive to them, then we trust the agent in a personal way (see Baier
1986). To believe in a dispensation of widespread civility is to believe in
a dispensation where there is a good deal of that personal trust.
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This observation makes for a connection between my argument and
one of the recurrent themes in recent social science. A decent legal and
political order is only possible, according to this line of thought, in a
society where there is alot of active, successful trusting and a relatively
intense level of civil life (Putnam 1993; Gellner 1994). Such a civil life
is associated with the making of relationships, and the pursuing of
common ends, beyond the motivating confines of the family but not
yet under the auspices of a coercive state. It manifests itself in the pur-
suit of market activities, in the formation of clubs and associations, and
above all in the appearance of social movements that are orientated to
this or that aspect of what is perceived as the public good. If there is
not a healthy level of civil life in a society, if there is not a sustained pat-
tern of mutual trust, so the argument goes, then people do not develop
a natural identification with others and a spontaneous commitment to
what will advance the interests they share. They restrict their effective
commitments to the circle of family and friends, and they lose a capa-
city for the more general forms of identification associated, in our
sense, with civility.

The other side of the virtue for which we have been arguing, then,
is trust, in particular personal trust. Not only are people reliably com-
mitted to republican norms of behaviour, but they each regularly rely
on one another to display such commitments. They confidently put
themselves in the hands of public officials, be they police or politi-
cians or bureaucrats, even when that reliance is not supported by the
existence of effective constraints on those officials. They treat other
citizens with the same confident reliance, being prepared to accept
reliance even when they are exposed and vulnerable: even when they
have to trust the testimony or advice of relative strangers. And they
treat fellow members of smaller groups, say groups that have a com-
mon political purpose, with a more or less ubiquitous attitude of
confident reliance; they act on the presumption that they will never be
left out on a limb, making efforts that are not supported by their
fellows.

Since the best reason for trusting someone is that they are trust-
worthy, it is hardly suprising that the other side of widespread civil-
ity should be a high degree of trust in this sense of confident reliance
(Pettit 1996a). The result is particularly unsurprising, given that
republicanism is associated, not just with a dispensation of wide-
spread civility, but also with a world in which being free is associated
with the experience of tranquillity and standing. But there are some
reasons why republicanism may not seem to go well with the
endorsement of personal trust—or just trust, as I shall often say—and
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it will be useful, in conclusion, if we see why they are not com-
pelling.’

Trust and vigilance

The first reason why republicanism may seem to fit uncomfortably
with a dispensation of trust is that republican civility, as I have men-
tioned, is closely associated with the virtue of vigilance: the virtue of
remaining alert, especially in dealing with powerful authorities, to the
possibility that others may be behaving in a corrupt, sectional fashion.
The price of liberty in the republican tradition is represented as eter-
nal vigilance. But doesn’t vigilance mean distrust (Ely 1981)? And
doesn’t eternal vigilance require the eternal refusal of trust—the
refusal of personal trust—at least in relations with authorities?

Suppose republicans were to espouse eternal vigilance in the sense
presumed in this challenge. Suppose that they were to refuse to feel
confidence in any public official on whom they rely or are forced to
rely. In that case, they would be denying that the very tranquillity and
boldness that are traditionally associated with republican liberty is
ever properly available. They would be saying that the price on which
republican liberty is available, eternal vigilance, is a price which
ensures that that very liberty loses much of its value. It ceases to have
any legitimate connection to a sense of security, for example, a sense of
not having to use strategy with others, and a sense of intersubjective
status. Or at least this is so in respect of relations with the powerful.

This line of thought shows either that there is a deep inconsistency
in the various things that I have been arguing in the name of repub-
licanism or that the sense in which vigilance is traditionally required is
not inconsistent with an attitude of confident reliance on the power-
ful. T argue that vigilance does not necessarily require a refusal of
reliance, or an attitude of diffidence in reliance, and so that the second
possibility is the one that obtains.

The key to my argument is a distinction between having trust in
someone—in particular personal trust—and expressing trust in some-
one. To trust someone in the sense of having trust in them involves
confidently assuming reliance upon them. But whether or not I have
such trust, I may or may not choose to express trust. Whether or not
I feel an attitude of confidence in the reliance assumed, for example, I
may or may not choose to express trust in the way that leads me to say:
‘I have decided to trust you in this and I can only hope that you will

1 T am grateful to Geoffrey Brennan and Richard Arneson for raising them.
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not let me down.” To trust someone in that expressive sense is not to
rely with confidence upon them, or at least not necessarily, but to go
through the expressive motions of relying with confidence upon
them.?

What goes for trust goes, naturally, for distrust: in particular, for
personal distrust. I will distrust someone in the ordinary sense of feel-
ing and instantiating distrust to the extent that I feel no confidence that
they will prove reliable, and do not actually rely upon them—do not
build my plans around their proving reliable—or at least not for per-
sonal reasons. I will distrust them in the expressive sense just to the
extent that I go through the expressive motions of not relying with
confidence upon them. If T have no choice but to rely upon them, for
example, I will express personal distrust to the extent that I insist on
external checks or constraints and try to ensure on an independent
basis that they do not let me down.

I see no tension between the republican belief in a dispensation of
widespread civility and personal trust and the emphasis on maintain-
ing eternal vigilance. For vigilance clearly involves only expressive dis-
trust. The republican recommendation is that, whatever confidence
people feel in the authorities, they will have all the more reason to feel
such confidence—to enjoy such personal trust—if they always insist
on the authorities going through the required hoops in order to prove
themselves virtuous. To be vigilant in this sense will not be to feel an
attitude of distrust towards the authorities—or at least not necessar-
ily—but to maintain a demanding pattern of expectations in their
regard: to insist that they should abide by certain procedures, for
example, that they should accept challenges to their actions in parlia-
ment or in the press, that they should allow access to information on
relevant aspect of their personal lives, and so on.

It should be clear from earlier discussions why it might make sense to
maintain expressive distrust—to maintain the body language of dis-
trust—while actually feeling no distrust: while actually being of a trust-
ful mentality. People may feel an attitude of trust because they believe
that the authorities are uncorrupt, and that they will reliably behave in
the proper manner. But there are good reasons, none the less, why they
may go through the expressive motions of distrust, insisting on the
necessity of various checks and constraints. It may be that in the absence
of such checks and constraints, there is room for arbitrary will on the
part of the authorities. And it may be that, however uncorrupt the
authorities actually are, human corruptibility means that, in the absence

2 My thanks to Simon Blackburn for a helpful conversation about this.
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of the checks and constraints implemented by expressive distrust, they
would begin to develop habits of corruption. The absence of such
checks and constraints could be as corrupting as the ring of Gyges.

Not only is there no inconsistency in having personal trust in the
authorities while expressing personal distrust, it is even possible for
people to make it clear to the authorities that they are espousing this
dual posture. They can quite easily present the routines of distrust as
constraints that are required in general, and that help to keep the best
of us honest, while communicating the sense that they personally, or
they as a group, are actually quite confident of the virtue and goodwill
of the authorities in question. They can go through the established
routines of expressive distrust and show in other less established ways
that actually they feel considerable personal trust in the authorities. In
this way, people mlght insist on the received expressive distrust while
avoiding any negative effects of the kind associated with representing
the authorities as knaves.

The upshot, I hope, is clear. The republican emphasis on vigilance
stems from a belief that those in authority must be subjected to quite
demanding checks and constraints: that this may be the only way of
guarding against arbitrary will and coping with corruptibility. But that
empbhasis is quite consistent with enjoying, and with displaying in
other ways, an attitude of confident reliance on the authorities. There
is no incoherence at the heart of republican tenets. On the contrary,
the allegedly conflicting views fit quite naturally together.

Trust and non-domination

A second reason why republicanism may be thought to fit uncomfort-
ably with endorsing a dispensation in which people systematically trust
one another is that the reliance involved in trust is tantamount to depen-
dence or vulnerability, and that any complacency about such reliance is
inconsistent with believing in the value of freedom as non-domination.
Non-domination involves ‘an independency upon the will of another’,
in Algernon Sydney’s (1990: 17) phrase, and it seems to be downright
inconsistent to hail this value while hymning the merits of a dispensa-
tion in which people confidently embrace forms of mutual reliance or
dependence. If republicans attach themselves to the value of indepen-
dency and non-domination, are they not required in consistency to dis-
avow any relationships, voluntarily asssumed or not, in which reliance
is imposed upon people? Are they not required to espouse an image of
human society in which everyone does their utmost not to be beholden
or indebted or vulnerable in any way to another?
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Absolutely not. The regime of mutual reliance and trust to which
republicans look in seeking a pattern of widespread civility is a dis-
pensation which, from their point of view, maximizes the prospects
for freedom as non-domination. It is built on an institutional infra-
structure of republican law and regulation, which is designed to do
everything possible at that level of planning to guard against domina-
tion. While it invokes reinforcing structures of civility, and structures
of trust in such civility, that is only because it sees there the best hope
of showing people beyond patterns of domination. The guiding idea is
that there is only so much that institutional safeguards can effect in
combating domination. Ultimately the republic has to rely on safe-
guards that are less tangible in nature, and perhaps less satisfying to the
imagination.

The imagery of non-domination is easily reduced to the picture of a
life lived under secure guard, and under sure guidance, in a land of
dangers and pitfalls: a land, in Locke’s (1965: 348) phrase, of bogs and
precipices’. But the lesson of our reflections in this and the previous
chapter is, precisely, that this imagery is inadequate. Non-domination
is not maximized in the society where each person cowers behind the
heaviest, highest walls that they can build or that the state can provide.
To rely on such walls and on such walls only would be to cast other
people in the role of enemies and to call down war upon yourself. The
lesson of our discussion is that the best hope of furthering the repub-
lican ideal is certainly to do whatever can be done in the heavy mate-
rials of institutional protection, but also to build with other, less
cumbersome fabrics. In particular, the lesson is that we must also build
with materials of civic virtue and trust, even though they offer less sat-
isfying images of solidity and security.

There is a sort of paradox on offer here. Unless the seed is buried, it
shall not bring forth life. And unless people are willing to accept vari-
ous forms of reliance and to trust themselves personally to one
another, in particular to the security offered by the civility of others,
they shall not be able to enjoy the best that is available in the way of
non-domination. People must be willing to accept an inevitable degree
of reliance on the public authorities, trusting ultimately in the virtue of
those officials. People must be willing to accept the fact of often hav-
ing to be vulnerable to others, and often having to trust themselves to
the civility of those others not to do them harm. And people must be
willing to go along with one another in associations and movements
that are essential for republican success but that inevitably require
patterns of mutual reliance and personal trust.

But perhaps I should not overdo the aspect of paradox. Even when
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people are protected against arbitrary interference by independent
checks and constraints, we have to speak of trust. The trust involved
here is impersonal in character, since the source of the confidence that
others will not let you down is that they are independently con-
strained not to do so. In the case that gives rise to the challenge we are
considering, things are more or less parallel. People are still protected
against arbitrary interference by checks and constraints but the ulti-
mate protection hailed is given by the civility of the agents in question.
People are now invited to trust those agents, not just on the imper-
sonal basis that there are independent controls in place, but also on
the personal basis that they are suitably virtuous. They are possessed
of such civility that the attraction of acting in the manner on which
others rely on them to act is increased by the recognition of that
reliance.

Acts of personal trust

If there is anything substantial in the challenge that we have just been
considering, it is not that we give up on the central republican value
when we invoke an institutional and civil dispensation that requires a
lot of reliance and a lot of trust, in particular personal trust. But does
the objection have another message? Does it suggest, perhaps, that
someone who espouses the value of freeom as non-domination cannot
think in a positive light about unforced overtures of personal trust in
other people? The charge would be that while we may be justified in
embracing the dispensation described as the best way of ensuring
overall freedom as non-domination—while we may be justified in per-
sonally trusting the authorities that have to be established under any
republic—there is still a tension between espousing the value of free-
dom as non-domination and thinking well of acts of personal trust:
thinking well of acts in which we voluntarily and manifestly place our-
selves at the mercy of another.

This charge would not be damaging to the overall architecture of
our argument—unlike the other challenges it would not reveal any
deep inconsistency in our position—but it might make the value of
republican freedom look less attractive than we suggested. Much of
what is best in life comes from overtures of personal trust, as when we
initiate relationships of love and friendship by risking ourselves in
such acts: by showing that we confidently put ourselves at the mercy
of the other person. Republican liberty is going to seem rather less
grand than we may have been assuming if an attachment to that liberty
would inhibit the taking of such overtures.
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There are three points that I want to make in response to this criti-
cism. The first is that the creative acts of personal trust envisaged in the
objection are only going to be possible within a context, and more
generally within a society, where each of the parties involved enjoys
more or less equal levels of non-domination and enjoys the status that
goes with this. For if they do not each enjoy such freedom and stand-
ing, if one of them is in a dominating position relative to the other, then
the acts in question are not going to be effective in the same way. If the
dominating person goes through the motions of putting themselves at
the mercy of the dominated, that is going to look like a condescending
charade. And if the dominated person goes through such motions, that
is going to look like a fawning or toadying posture. It is only if the par-
ties can look one another in the eye, confident in the shared enjoyment
of freedom as non-domination, that an overture of personal trust can
have the communicative and creative potential described.

The second point that I want to make is that when acts of personal
trust are potentially communicative and creative in this way, then they
are going to appeal to someone who cherishes freedom as non-domi-
nation. I am never so safe as when I am in the hands of a lover or
friend. If it takes an act of personal trust, an act of putting myself at the
mercy of another, in order to usher such a relationship into place, then
so be it. Even in terms of the value of non-domination—and we never
suggested that this is the only value in human life—such an act of per-
sonal trust will look like a bold but sensible overture.

The third point I want to add takes us back to the intangible hand
that has figured so prominently in these discussions. Not only do
overtures of personal trust presuppose the enjoyment of freedom as
non-domination among the parties involved. And not only can they
serve to promote the further enjoyment of that good. They can also
look like particularly rational means of pursuing that goal from
within the republican perspective defended here, in particular from
within a perspective that gives an important place to the intangible
hand.

We saw in the previous chapter that the intangible hand represents
a means of regulating those in power, and we have seen in this that it is
an important way of supporting civic virtue more generally; it is a way
of encouraging fidelity to norms of civility, both among the powerful
and also in the society at large. Once we recognize the place of the
intangible hand in social life, we can see a role for it to play, not just in
supporting civility—and thereby in supporting personal trust—but
also in supporting overtures of personal trust more directly. Acts of
trust, as I have put it elsewhere, can display a certain cunning. They
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can put the intangible hand into action and thereby help to ensure
their own rationality (Pettit 19964).

The idea very briefly is this. Acts of personal trust can serve in cer-
tain contexts—particularly in contexts where the trustee is not entirely
constrained by independent sanctions—to express either the message
that the trustee is possessed of suitable virtue, or the message that if the
trustee does not let down the trustor then they will be taken to have
proved themselves suitably virtuous. Those acts, as we may say, can
express a belief in the virtue of the trustee or a presumption on that
virtue. But in either case it is clear that if the trustee is going to enjoy
the good opinion of the trustor—or of others who are witnesses to the
act of trust—then they had better not let the trustor down. And that
means that as a trustor contemplates an overture of trust in one of the
relevant contexts, in relative ignorance of whether the trustee is actu-
ally possessed of virtue or not, they can reassure themselves that the
very act of trust is bound to be supportive of compliance by the
trustee. The act of trust means that the trustee has something to win by
proving reliable, something to lose by proving unreliable; it recruits
the intangible hand in its own support.

To make an overture of trust in such circumstances, then, is to pro-
vide the trustee with an incentive to do the very thing which the
trustor is relying on them to do. It is a sort of bootstraps operation,
wherein the trustor takes a risk and, by the very fact of taking that risk,
shifts the odds in their own favour. As Hegel spoke of the cunning of
reason, so we can speak here of the cunning of trust. The act of per-
sonal trust is an investment by the trustor which will pay dividends
only in the event that the trustee behaves appropriately, and like any
investment it will have a risky side. But it is not as risky as it may at
first seem. In the very act whereby the trustor is put at risk, the trustee
is given a motive not to let that risk materialize. The trustor can bank
on the fact that, if the trustee does let the risk materialize, there will be
a loss on both sides. The trustor will suffer the cost of the reliance, it
is true. But equally the trustee will suffer the loss of the trustor’s good
opinion, and the cost of gaining a bad reputation among those who
know of what has happened.

Not only is republican vigilance consistent, then, with endorsing a
regime of civility and personal trust. And not only is the republican
goal of promoting non-domination consistent with relying on such a
regime for the advancement of that ideal. It also turns out that,
consistently with endorsing the republican theory of freedom and
government, we can see sense and value in people’s relying on over-
tures of personal trust to build up a world of supportive relationships
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around them. There is nothing mean or narrow about republican
ends or republican means. The project culminates quite naturally in
the vision of a society where civility and trust are widespread.



REPUBLICANISM:
A PROPOSITIONAL SUMMARY

Part I. Republican Freedom

Chapter 1. Before Negative and Positive Liberty

1. The negative conception of freedom as non-interference and the
positive conception of freedom as self-mastery are not the only avail-
able ideals of liberty; a third alternative is the conception of freedom
as non-domination which requires that no one is able to interfere on
an arbitrary basis—at their pleasure—in the choices of the free person.

2. Contrary to established assumptions, the conception of freedom
which was espoused in the long republican tradition was not the pos-
itive notion; in particular, it was not the notion of freedom as democ-
ratic self-mastery that Constant described as the liberty of the
ancients.

3. Among the other two alternatives the republican conception
endorsed the ideal of freedom as non-domination, not the ideal of
freedom as non-interference. This is evident in the fact that it regarded
all those who are subject to another’s arbitrary will as unfree, even if
the other does not actually interfere with them; there is no interference
in such a case but there is a loss of liberty. The non-interfering master
remains still a master and a source of domination.

4. That republicans saw freedom in this way is evident also in the
fact that they did not think that a non-mastering and non-dominating
interferer would compromise people’s freedom; there s interference in
such a case but there is no loss of liberty. They believed that it is pos-
sible for the law to be non-arbitrary and to represent a non-mastering
interferer of this type.

5. As the conception of freedom as non-interference was intro-
duced by Hobbes to defend Leviathan against republicans, so it was
used to defend British rule in the North American colonies against the
republican criticism that Parliament had arbitrary power over the
colonists. The argument was that since all law is a form of interference
all law reduces people’s liberty and no legal system—not that of
Leviathan, not that in the American colonies—can be dismissed as sin-
gularly inimical to freedom.
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6. This new conception became respectable through the work of
people like Bentham and Paley, who saw in it a way of conceiving of
freedom that would allow even dominated agents like women and ser-
vants—so far as they did not suffer actual interference—to count as
free.

7. Unlike traditional republicans, Bentham and Paley did not feel
able to limit the constituency of citizens to mainstream, propertied
males, and their inclusivism in this respect, which neo-republicans
must also share, may explain why they regarded the republican ideal
of freedom as too demanding.

Chapter 2. Liberty as Non-domination

1. Interference involves an intentional or quasi-intentional worsen-
ing of someone’s choice situation: it may reduce the range of options
available, or—in a lesser or greater measure—alter the expected pay-
offs assigned to those options or determine which outcomes will result
from which options and what actual pay-offs, therefore, will material-
1ze.

2. Interference will occur on an arbitrary basis to the extent that it
is controlled by the arbitrium—the will or judgement—of the inter-
ferer: to the extent, in particular, that it is not forced to track the inter-
ests and ideas of those who suffer the interference.

3. One party dominates another just so far as they have the capacity
to interfere on an arbitrary basis in some of the other’s choices; this
domination may be more or less intense, depending on the severity
and ease and arbitrariness of the interference available, and it may be
more or less extensive, depending on the range of choices affected.

4. Where such domination occurs, it will tend to be a matter of
common knowledge among relevant parties: each will know that the
person is dominated, each will know that each knows this, and so on;
the main exception is when the domination involves hidden manipu-
lation.

5. Domination in the sense defined may occur without actual inter-
ference: it requires only the capacity for interference; and interference
may occur without any domination: if the interference is not arbitrary
then it will not dominate.

6. Non-domination involves the absence of domination in the pres-
ence of other people: it is a social ideal which requires that, though
there are other people who might have been able to interfere with the
person on an arbitrary basis, they are blocked from doing so.

7. Such non-domination may be advanced in a society either
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through people coming to have equal powers or through a legal regime
stopping people from dominating one another without itself dominat-
ing anyone in turn.

8. When someone enjoys non-domination that will usually be a
matter of common knowledge among relevant parties, so that non-
domination has a subjective and intersubjective aspect: it is associated
with tranquillity, in Montesquieu’s phrase, and with the ability to look
others in the eye.

9. The considerations that led Paley and the new liberal tradition to
prefer the idea of freedom as non-interference are not decisive.
Notwithstanding those allegations, there is no confusion of ends and
means involved in the idea of freedom as security against arbitrary
interference.

10. Notwithstanding those allegations, furthermore, freedom as
non-domination comes in degrees both of intensity and extent. It can
increase in intensity so far as compromising factors—the dominating
presences that make people unfree—are reduced; it can increase in
extent so far as conditioning influences—the natural, cultural or
legal limitations that make people non-free but not unfree—are dimin-
ished.

11. Nothwithtanding those allegations, finally, freedom as non-
domination is not an impossibly radical ideal; the substantial demands
that it would make on the state look capable of being satisfied in our
world, even if they were not capable of satisfaction in Paley’s.

12. While freedom is defined as the antonym of domination, it
should be noticed that domination does not exhaust the varieties of
power; under other conceptions, indeed, non-domination is itself a
form of power. Dominating power exists in virtue of an agent’s capa-
city—exercised or not—for a certain influence over another person:
specifically, in virtue of a capacity for an intentional and negative form
of influence on what that other agent chooses.

Chapter 3. Non-domination as a Political Ideal

1. The superior value of non-domination needs to be established in
a comparison with freedom as non-interference; we need not discuss
the value of freedom as self-mastery or autonomy, since a state which
is orientated to non-domination—assuming that it is enough to orientate
the state in that way—will also facilitate the achievement of autonomy.

2. The superior attraction of freedom as non-domination comes
out in the fact that its maximization would require the promotion of
three benefits that the maximization of non-interference could ignore:
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the absence of uncertainty, the absence of a need to defer strategically
to the powerful, and the absence of a social subordination to others.

3. The connection between freedom as non-domination and these
benefits is such that that freedom is a primary good, in John Rawls’s
sense; it is something that people have reason to want for themselves,
no matter what else they want.

4. But freedom as non-domination is not the sort of good that can
be left to people to pursue for themselves in a decentralized way; all
the signs are that it is best pursued for each under the centralized,
political action of all: it is best pursued via the state.

5. The political pursuit of freedom as non-domination should be

attractive, not just for small homogeneous polities, but in the modern,
pluralistic state; the admonitions of theory-weary, world-weary crit-
ics look like counsels of premature despair.

6. The natural way to cast freedom as non-domination is in the role
of a value that the state should try to promote, not in the role of a con-
straint that it has to honour; this, moreover, is the way in which it is
generally cast in the republican tradition: the tradition is consequen-
tialist in character.

7. Two dimensions need to be taken into account in the promotion
of freedom as non-domination—the intensity of non-domination and
the extent of undominated choice—but some plausible assumptions
mean that we should look to intensity first and extent only in the sec-
ond place.

8. When non-domination is promoted by certain political and
other institutions—when people are guarded against possibilities of
arbitrary interference in their lives—that effect is not causally distinct
from the institutions; like the i immunity produced by antibodies in the
blood, the non-domination is constituted by such institutional
arrangements: it has an inherently institutional existence.

Chapter 4. Liberty, Equality, Community

1. An egalitarian good is one such that its maximum realization
tends to occur at a point where it is more or less equally distributed
across the relevant constituency; most established political values,
including freedom as non-interference, are not egalitarian in this sense.

2. Freedom as non-domination is a significantly egalitarian good.
Maximizing the non-domination that people enjoy requires that they
enjoy that non-domination with equal intensity, even if it does not
require in the same way—require independently of most empirical
contingencies—that they enjoy it over exactly the same extent. The
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project is closely tied to the ideal of structural equality under which
people are equally proof against domination, even if it is not similarly
linked to equality in regard to resources and opportunities: that is, to
material equality.

3. While the republican project of maximizing non-domination will
allow that children and certain dependent adults have to be denied the
standard range of undominated choice—that is necessary for their
development or preservation—it should not tolerate any domination
of such people; in this respect, it remains egalitarian.

4. A communitarian good is one that has both a social and a com-
mon character. It is social insofar as its realization requires that people
are involved in mutual, intentional interaction; it is common insofar as
it can be realized for one only if it is realized for some or all others.

5. Freedom as non-domination is a communitarian good. It can be
realized only under an arrangement involving people in communal
interaction. And it can be realized for one person only so far as it is
realized for others in the vulnerability classes to which that person
belongs: thus, a woman can be fully free in this sense only insofar as
womanhood is not a badge of vulnerability, only insofar as all women
are free.

6. The communitarian character of freedom as non-domination
means that the freedom of a community is as basic a notion as the free-
dom of individuals, and that there is every reason, as communitarians
require, why people should be able to identify with a state that pro-
motes such freedom.

Part I1. Republican Government

Chapter 5. Republican Aims: Causes and Policies

1. The republican philosophy of government, according to which
the role of the state is to promote freedom as non-domination, has to
be judged on John Rawls’s method of reflective equilibrium, by refer-
ence to whether it gives us a picture of what the state should do and be
which we can reflectively endorse.

2. Looking at what the republican state should do, the first thing to
notice is that republicanism offers the state a pluralistic language in
which to formulate the grievances it should seek to rectify: a language
of freedom in which it is possible to make sense of a variety of claims
that are made on the state.
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3. The pluralism of the language shows up in the variety of causes
of which it can offer a plausible articulation; these include, not just the
familiar, conservative demand for order and predictability—and
indeed private property—but also causes as various as environmental-
ism, feminism, socialism, and multiculturalism.

4. The republican language can achieve this degree of pluralism
because the ideal of freedom as non-domination is inherently
dynamic: it requires people’s interests and ideas to be systematically
tracked by the state, and so it leaves room for newly emerging or
newly clarifying interests and ideas to force a reinterpretation of what
such freedom requires.

5. When it comes to the specific policies that the ideal of freedom as
non-domination would support—particularly, the policies it would
support in combating the sort of domination associated with private
dominium or resources—two things stand out: one, that the ideal is
politically less sceptical than the ideal of freedom as non-intereference,
since it recognizes the possibility of non-dominating government; and
two, that it is socially more radical, since it requires not just the
absence of arbitrary interference but the absence of capacities for arbi-
trary interference.

6. There are five large areas of policy-making—they bear, respec-
tively on external defence, internal protection, personal independence,
economic prosperity, and public life—and in all of these areas it is pos-
sible to discern the broad and often distinctive outlines of what a
republican philosophy of government would require; but the require-
ments can only be detailed in the light of empirical information:
republicanism is a research programme for policy-making, not a once-
for-always blueprint.

Chapter 6. Republican Forms: Constitutionalism and Democracy

1. The republican state must not only seek to combat the effects of
dominium in giving rise to domination; it must also guard against the
domination that can be associated with the imperium of government;
it must be concerned with what the state is as well as with what it does:
with the forms as well as with the aims of the state.

2. If the way in which government operates is not to be subject to
manipulation on an arbitrary basis, then there are a number of consti-
tutionalist conditions which it must plausibly fulfil, and these have
also been identified as important in the republican tradition.

3. A first is the empire-of-law condition, according to which gov-
ernment should operate by law, not case by case, and in particular by
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a sort of law that satisfies established constraints: by a sort of law that
is general, non-retrospective, well-promulgated, precise, and so on.

4. A second is the dispersion-of-power constraint, according to
which governmental power should be divided out among many hands;
this supports the division of legislative, executive, and judicial func-
tions but also other forms of dispersing power, as in bicameral and fed-
eral arrangements.

5. A third is the counter-majoritarian condition, according to which
it should be made more rather than less difficult for majority will to
change at least certain fundamental areas of law; this condition can be
implemented in any of a number of ways, ranging from presumptions
in favour of common law to constitutionally guaranteed constraints.

6. No matter how constrained a constitutionalist system is, there is
always discretion in government: there has to be discretion among the
legislators, of course, since they are the ones who make the laws; but
there is also going to be discretion among those in the executive and
judicial areas, since the interpretation of law is never fully constrained
by leglsla‘mon.

7. The only way for a republican regime to guarantee that this exer-
cise of discretion is not hostile to the interests and ideas of people at
large, or of some section of the community, is to introduce systematic
possibilities for ordinary people to contest the doings of government.

8. This points us towards the ideal of a democracy based, not on the
alleged consent of the people, but rather on the contestability by the
people of everything that government does: the important thing to
ensure is that governmental doings are fit to survive popular contesta-
tion, not that they are the product of popular will.

9. A contestatory democracy will have to be deliberative, requiring
that decisions are based on considerations of allegedly common
concern, if there is to be a systematically available basis for people to
challenge what government does; the challenge may be that the con-
siderations invoked are not appropriate, or that the initiative taken is
not supported by them.

10. A contestatory democracy will also have to be inclusive, mak-
ing room for people from every quarter to be able to press challenges
against legislative or executive or judicial decisions; this requirement
means that government will have to be representative of different sec-
tions of the population, that channels of contestation will have to be
well established in the community, and that government will have to
be guarded against the influence of business organizations and other
powerful interests.

11. A contestatory democracy, finally, will have to be responsive to
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the contestations that are brought against government decisions.
There will have to be arrangements for giving a proper hearing—a
proper hearing, not necessarily a popular hearing—to the complaints
made in different areas; there will have to be decision-making proce-
dures in place that enjoy general credibility; and in the event of that
credibility failing, there will have to be possibilities of secession or
ways of giving dissidents the special sort of status accorded tradition-
ally to conscientious objectors.

12. This contestatory conception of democracy has priority over
the accounts given of likely republican aims, and likely constitutional-
ist constraints, in the sense that those accounts should be seen as out-
lines of what is 11kely to pass muster in a contestatory democracy

13. The emerging conception of democracy insists that the point is
to create a testing environment of selection for the laws, rather than to
have laws that are consensually designed. It connects with the empha-
sis in premodern republicanism on the virtue of having laws that have
stood the test of time and that are part of an ancient constitution. And
it connects also with the traditional view that the people have the right
to challenge and resist laws that are arbitrary in character: that this
indeed is what constitutes the people as sovereign.

14. The conception represents a stark alternative to the picture of
interest-group pluralism that is so often invoked in the characteriza-
tion of how democracy does or should work; it argues for a fore-
grounding of reason where that conception would rather see reason

backgrounded.

Chapter 7. Checking the Republic

1. The constitutionalist and democratic institutions that have been
described are designed to reduce the room for arbitrary decision-mak-
ing in government—thus they would be necessary even if people were
as public-spirited as angels—but we need also to consider what steps
can be taken to place checks on those who run the republic, given the
imperfections of human nature.

2. There is no particular difficulty for republicanism in guarding
against problems of zealotry among government officials, since the
pursuit of non-domination, unlike the pursuit of other Values would
not give zealots much reason to take the law into their own hands.

3. But there is a need to guard against the corruptibility of human
beings: even if most people are not actively corrupt, and are quite dis-
posed to acknowledge and pursue what virtue requires, they are cap-
able of being corrupted if they are exposed to powerful temptations.
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4. The institutional resources available for guarding against cor-
ruptibility boil down to possibilities of sanctioning and screening:
possibilities of punishing or rewarding what people do and possibili-
ties of screening for the presence of suitable agents and options.

5. One strategy in institutional design is to start from the need to
cope with the worst agents around—the so-called knaves—and to
introduce sanctions that will serve even to control such antisocial
types.

6. This deviant-centred strategy is subject to well-known difficul-
ties, however, all of which derive from the fact that most people are not
knaves—most are naturally responsive to legitimate demands—and
that a pattern of sanctioning designed for knaves is liable to alienate
such agents and reduce their degree of compliance.

7. An alternative strategy starts from the assumption that many
people are not knaves and tries to build on that strength; it would sup-
port a screening for suitable agents; then a form of sanctioning
designed to work with such non-knavish agents; and, finally, a struc-
ture of fall-back sanctioning that can cope with occasional knaves.

8. The most important element required under this complier-
centred strategy is a form of sanctioning that will not alienate agents.
One way of sanctioning agents without alienating them will be to have
sanctions that are motivated independently of an assumption that the
parties involved are knaves: to have sanctions that are needed on a neu-
tral basis.

9. But the most striking possibility for a non-alienating form of
sanctioning is asssociated with the reward of people’s good opinion,
and with the penalty of their bad opinion; such a regard-based form of
sanctioning, which operates in an essentially non-intentional way—as
if by an intangible hand—can discipline agents while communicating
a positive image of their virtue.

10. When we consider the constitutionalist and democratic institu-
tions that were introduced to reduce the scope for arbitrary will, it
turns out that they often putin place independently motivated devices,
even regard-based sanctions, that can serve an important regulatory
role.

11. But over and beyond endorsing such devices, there is scope for
considering how the complier-centred strategy might be systemati-
cally deployed in the design of regulatory controls on public officials;
this would lead us to look for suitable screening devices in the first
place, then for non-alienating sanctions to control the agents selected,
and finally for sanctions suitable for those repeat offenders who fit the
profile of knaves.
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12. Political philosophy often goes for abstract and romantic
themes, neglecting humdrum issues of the sort discussed here: neglect-
ing, for example, issues to do with how best to organize committees.
The ideal of freedom as non-domination suggests that pedestrlan mat-
ters of institutional design are of the first importance; it argues for a
gas-and-water works version of republicanism.

Chapter 8. Civilizing the Republic

1. The laws that advance the aims of the republic, institutionalize its
forms, and establish regulatory controls need to be supported by
republican civil norms—need to be supported by widespread civic
virtue, by widespread civility—if they are to have any chance of being
effective; the legal republic needs to become a civil reality.

2. That a pattern of behaviour is a civil norm in a certain group
means that nearly every relevant party conforms to it, nearly every
party approves of conformity and or disapproves of deviation, and
this approval-cum-disapproval helps to promote or secure the behav-
iour; moreover, it usually means that those conditions are a matter of
common knowledge in the group.

3. One reason that widespread civility is needed is that people can
be assured of their non-domination only so far as others recognize
normative reasons for respecting them, not just reasons connected to
fear of legal sanctions.

4. Another is that if the republic is to be systematically sensitive to
the interests and ideas of people—often newly emergent, newly artic-
ulated interests and ideas—then there have to be people who are vir-
tuous enough to press appropriate claims; this applies both in the
politics of difference and in the politics of common concerns.

5. A last reason why widespread civility is needed is that the public
authorities cannot hope to identify and sanction all offences against
republican laws and norms; ordinary people also have to be commit-
ted enough to perform in that role or to support the efforts of the
authorities: ordinary people have to maintain the eternal vigilance that
constitutes the price of republican liberty.

6. The most important thing for the state to do by way of encour-
aging the widespread civility that it needs for its own success is to
establish the republican legitimacy of its laws in the public mind; and
this it can best do by being an effective, contestatory democracy.

7. Widespread civility is likely to be supported by the intangible
hand of regard-based sanctioning, since the honourable are destined in
most circumstances to be the honoured, and the state must be careful
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not to impose forms of sanctioning which might get in the way of that
process.

8. There is a real danger that the state can do this, given the com-
mon neglect of the intangible hand: given the common assumption
that the only controls available to government are the invisible hand of
effective marketing and the iron hand of tough management.

9. Civility or civic virtue may not be so difficult of achievement as
it often seems. It involves not just the internalization of public values
and the disciplining of personal desires; given the communitarian
nature of freedom as non-domination, it also involves identification
with larger groups, even with the polity as a whole, and access to new
and satisfying identities.

10. The achievement of widespread civility is equivalent to the
achievement of a pattern of widespread personal trust—a pattern, sup-
ported by a belief in civility, of confident mutual reliance—and it
means the establishment of a flourishing civil society.

11. The belief in the need for civility and trust is consistent with the
republican emphasis on the necessity of vigilance. Republican vigi-
lance involves going through the motions of personal distrust, with a
view to keeping the authorities on their toes, and is consistent with
maintaining a high level of trust.

12. Believing in the need for civility and trust is also consistent with
valuing the independency associated with freedom as non-domina-
tion; the argument of this chapter is, paradoxically, that it is only when
people behave in a manner that goes with widespread personal trust
that freedom as non-domination can be achieved on a large scale.

13. Finally, there is no inconsistency in embracing the republican
ideas presented here and believing that overtures of personal trust,
even overtures that put the trustor at risk, can be positive and desirable
initiatives; such acts presuppose the relative non-domination of the
parties involved, they often serve further to promote a person’s free-
dom as non-domination, and they can be particularly sensible means
to that end, given a recognition of the power of the intangible hand.
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